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PA3BUTHS I[TOJIOXKEHUI YACTU BTOPO
T'PAXXJJAHCKOI'O KOJEKCA POCCUNCKOU ®EJEPALINN
O JIOTOBOPE CTPAXOBAHHS

1. Pasrpanuvenue mogaoxenuid I'paxaganckoro koaexkca Poccuiickoi
®enepannu u 3akona Poccuiickoii Peaepanuu or 27.11.1992 Ne 4015-1 «O06
OpPraHu3alnuu CTPaxoBoro aeja B Poccuiickoin Mexepanumy»

Ha coBpemeHHOM »JTame pa3BUTHA CTPaxOBOIO IpaBa  CIIOXKWIACH

MHOTOYPOBHEBAsi CUCTEMA PETYJIIMPOBAHUS CTPAXOBBIX OTHOMmIEeHUH. OCOOCHHOCTH
JAHHOM CHUCTEMBbl PETYJIUPOBAHUS BO MHOTOM OOYCIIOBJIEHBI HCTOPUUECKUMU
oOcrositenbcTBaMU.  M3HawanbHO  Bech  OJOK ~ CTPAaxoOBBIX  OTHOIICHHM
pEeryJIMpoBalici CHEUUAbHBIM 3aKOHOM — 3akoHOM Poccuiickoit ®denepanuu ot
27.11.1992 Ne4015-1 «O cTpaxoBaHUN», KOTOPBIM HOCHJI KOMILJIEKCHBINA XapakTep
(perymupoBan HE TOJBKO TPAKIAHCKO-TIPABOBBIC, HO M MyOJUYHO-TIPABOBKIC
acnekTol). B mepBoHauanbHOM penakiuu 3aKkoHa, BCTYMUBIIEH B CHIY C
12.01.1993, 4yacTHO-TIpaBOBBIM acHEKTaM CTpaxoBaHUsS OBLIO  TMOCBSIIEHO
J0CTATOYHO OO0NbIIOE KOMMYECTBO HOpM. Tak, JOroBOpy cTpaxoBaHusi Oblia
NOCBAIIIEHA OTHAEJIbHAS IJIaBa, KOTOpas MNpPOJOJDKWIIA CBOE JEHCTBUE IIPU
BCTYIUICHMM B CHJy 4Yacth BTopou ['paxkmanckoro xozaekca Poccuiickon
®enepaunu (I'K P®). BnocneactBuu 3akoHomareneM ObUIM MPEANPUHATHI MEPHI
0 HCKJIIOYEHUI0O HOPM YaCTHO-MIPABOBOTO XapaKTepa M YCUJICHUIO ITyOJIMYHO-
MPAaBOBOTO D3JIEMEHTa, YTO OTPa3WJIOCh Ha €ro HOBOM Ha3zBaHuu — «OO0
opraHuzanuu crpaxoBoro aena» (Denepanbubiii 3akoH OT 31.12.1997 Nel57-®3
«O BHeceHMH M3MEHEHUW W jonoiaHeHuil B 3akoH Poccuiickoit ®enepannun «O

CTanOBaHI/II/I))) . Hpe,unonaranocr;, qTo OTHBIHC  CTPAXOBBIC  OTHOLICHMA,



oOnajarolue KOMIUIEKCHBIM XapaKTepoM, OYyIyT pa3rpaHHYeHbl Ha YpOBHE
HOPMATUBHOTO PETyJIUPOBAHUA: MOJOXKEHUS O JOTOBOPE CTPaxXOBaHUS JOJKHBI
ot BouTH B Teker ['K P®, a aaMUHUCTpAaTUBHO-TIPABOBHIE HOPMBI
pPEeryJUpOBaHMsl CTPAXOBOM JAEATENbHOCTH oOcTatbes B 3akoHe PO «OO6
opraHu3aluu ctpaxoBoro jaena B Poccuiickoit ®enepannmn» (nanee — 3akoH 00
OpraHu3alliy CTPaXxoOBOIO Jena).

HecmoTpst Ha TO, 4TO 3aKOHOJATENb UCXOAMI U3 JAUBEPCU(UIIUPOBAHHOTO
PEryJIUpOBAaHMS OTHOIICHUM MO CTpPaxOBaHUIO (IMyOJIMYHO-TPABOBBIE OTHOIIEHUS
JIOJKHBI OBUTH HaXOMUTHCS B cepe 3akoHa 00 OpraHW3aIiy CTPaxoBOTO Jeia, a
yacTHO-TipaBoBbie — B ['K P®), cucteMHOro u mMoOCIeq0BaTEIbHOrO Kpyra
MCTOYHUKOB CTPAXOBOTO MpaBa TaK M HE CIIOKHIOCh. ITO OOYCIOBIEHO TEM, UTO
MOCNEeAYIONMEe U3MEHEHN B 3aKOH 00 OpraHu3allid CTPaxoBOro jena obiajganu
KOMIUJIEKCHBIM XapakTepoM, 0e3 BBIUWICHEHHUS MyOJIMYHO-TIPABOBOTO W YaCTHO-
IPABOBOTO KOMIIOHEHTOB. TakuM o00pa3oM, B TeKylled penakiuu 3akoHa 00
OpraHu3allid CTPAaxOBOr0 Jejia MPUCYTCTBYIOT HOPMBI, PErYJIUPYIOIIHE YaCTHO-
npaBoBble acnekThl. Cpelld HUX OINpeJesieHHe CTOPOH JIOrOBOpa CTPaxOBaHMS
(ctaths 5), TpeboBanus K popme ToroBOpa cTpaxoBaHus (CTaThs 6.1), MONTOKEHUS
0 BUJIax cTpaxoBaHus (MyHKT 2, aG3anbl 1 1 2 myHkTa 3, nmyHKT 4 ctatbu 3), 00
00513aHHOCTSIX CTOPOH JOTOBOpa cTpaxoBaHus (ab3ai 4 myHKTa 3 cTaThbu 3, MYHKT
6 cratbu 6), 00 oOBeKTax cTpaxoBaHWs (CTaThbs 4), ONMPEICICHHE CTPAXOBOTO
pPHUCKa U CTPaxoBOro ciyyas (ctaThs 9), CTpaxoBOM CyMMBbl, CTPaXOBOM BBHITLIATHI U
¢bpanmmser (ctaths 10), cTpaxoBoit nmpemun (myHKT 1 craths 11), mojoxkeHus o
cocTpaxoBaHuu (ctaths 12), nepectpaxoBanui (ctaths 13).

Takum o00pa3oMm, B JEHWCTBYIOIIEM IPABOBOM PETYJIUPOBAHUM HUMEETCS
Cepbe3Hasl KOJUIM3Hs, KOTOpas OKa3bIBAET CYLIECTBEHHOE BIMSHUE HA NMPAKTUKY
NPUMEHEHUSI CTPAaXOBOTO 3aKOHOJATENbCTBA. B OKTpHMHE CTpaxoBOro IpaBa
OTMEYaeTcs HEOOXOUMOCTh YCTPAHEHUS YKa3aHHOUW KOJTM3UH B KaY€CTBE OJHOTO
Y3 YCJIOBHI MOCTYyNATEIbHOIO PA3BUTHS OTPACIH CTPAXOBOTO MPABaA B LIEJIOM.

AHanu3 3apy0eKHOT0 3aKOHOAATENIbCTBA MOKA3bIBAET, YTO KOMIUIEKCHOCTD
HOPM CTpPaxoBOTO TpaBa BBI3BIBACT HEOOXOAMMOCTh mud(HEepeHIIUPOBAHHOTO
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perynupoBanusi cTpaxoBbeiX oTHoumieHuid. Tak, B CIIIA cTpaxoBble OTHOIICHUS
PEryIUPYIOTCST  3aKOHOJATENbCTBOM  INTATOB:  3aKOHBI O  CTPaxOBAaHUU
NPUHUMAIOTCA 3aKOHOJATEIbHBIMM OpraHaMy IITAaTOB M JEHCTBYIOT B paMKax
onHoro mrara. lIpm 3TOM  3aKOHOAATENHCTBO  INTATOB  COCTOUT W3
aIMUHUCTPATUBHOTO PETYJIUPOBAHUS, BKIIOYAIOMIETO KOHTPOJb 32 (PUHAHCOBBIM
COCTOSIHUEM CTPAXOBIIUKOB M HMX CIOCOOHOCTHIO YJOBJIETBOPUTH TPEOOBAHMS
CTpaxoBaTejeil, a TakKe peryJupoBaHUsl pPHIHOYHBIX OTHOIICHUH B cdepe
ctpaxoBanus (marketplace regulation), 3aTparuBaroIIero rpakJ1aHCKO-TIPABOBbIE
aCTeKThl OCYIIECTBICHHUS CTPAXOBOW JAeATeabHOCTH. DpaHIly3cKOe CTpaxoBOe
3aKOHO/ATEIbCTBO, KOTOPOE OCHOBAaHO HA MPUHIUIE TOJHON KOIU(DUKAIINH,
YETKO CTPYKTYpUpPOBaHO. DpaHIy3CKUI CTPAXOBOW KOJEKC CONEPKHUT S5 KHUT:
kHura | — moroBop crpaxoBanus, kuura Il — o0sa3arensHoe cTrpaxoBanue, kaura I11
— CTpaxoBbl€ OpraHu3aiuu, kuura [V — otnensHble BUbI CTpaxoBaHUsl, KHUra V —
CTpaxoBble MOCPEAHUKU. Pa3rpaHnyeHue 4YacTHOrO M IyOJMYHOTO 3JIEMEHTOB
TaK)Xe MPOCIICKUBACTCS B 4aCTHOM cTpaxoBoM mpaBe (Privatversicherungsrecht)
['epmManun, KOTOpoe MOApa3ieNsieTcs Ha TpU O0OCOOJEHHBIE TPYIIBI HOPM,
KaXOash U3 KOTOPBIX KMMEET CBOW XapaKTepHBIM TMepedeHb HCTOYHHKOB
pEeryJupoBaHus. OTH  HOPMBI  OTHOCATCS K  JOTOBOPY  CTpaxOBaHUs
(Versicherungsvertragsrecht); CTPaxoOBBIM KOMITaHUSIM
(Versicherungunternehmensrecht); CTPaxoBOMY HA30py
(Versicherungsaufsichtsrecht).

[TockonpKy TpakIaHCKOE 3aKOHOJATEIbCTBO PETYJIHUPYET JOTOBOPHBIC
00s13aTebCTBA, OCHOBAHHBIC HA PABEHCTBE, aBTOHOMUHU BOJHM U HMMYIIECTBEHHOM

CaMOCTOATENbHOCTH Yy4yacTHUKOB (nmyHKT 1 crateu 2 'K P®), Heobxomumo

nepenectd B 'K P coxepxammecs B 3akoHe 00 OpraHu3aliiyi CTPaxOBOro Jieja

HYaCTHO-IIPABOBLIC HOPMBI, KacCaromuccCs JOroBopa CTpaxXOBaHHA. Csoero

3aKOHO/AaTEJIHFHOTO 3aKPETICHUS Ha KOAU(PUKAIIMOHHOM YPOBHE TPEOYIOT HOPMBI O
cTpaxoBatese (cTaThs 5 3aKOHA), CTPaXOBOM PUCKE U CTPAXOBOM ciyuae (CTaThs 9
3akoHa), CTpaXxOBO# CyMMe, CTpaxoBoi BhITIaTe u Gpanmm3e (ctarbs 10 3akoHa),

a Takxke 00 00beKTax cTpaxoBaHus (CTaThsa 4 3aKoHA) U abaHIOHE.
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2. Cepa neiictBusi pedopmbl

[enwro HacTosmiedt Konuenuuu sBisieTcst copepuieHcTBoBanue riasbl 48 'K
PO. B TO xe BpemMsa TNpPUHATHEC HW3MEHCHUH, IPEIIATa€MbIX HACTOAILIECH
Konuenuueit, mnorpedyer B OyaylieM BHECEHHS W3MEHEHUW B psijJ HMHBIX
3aKOHOJATENbHBIX moJoxkeHuil. [Ipexkne Bcero, mNOHATOOUTCS CEPbE3HBIN
nepecMoTp 3akoHa 00 OpraHu3aluy CTpaxoBoro jena. B pasnmene 1 nacrosmieit
KoHuenuun npuBeeHsl IpUMeEpsI MOJ0KEHUM, KOTOPBIE MPeIaraeTcs NepeHecTu
3 3akoHa 00 opranm3aruu ctpaxoBoro gema B 'K P®. Cam mo cebe Takoi
NepeHoc MOTpeOyeT TapMOHU3AIMM OCTAIOIIUXCS MoyoxeHud 3akoHa. Kpome
TOTO, TOTpeOyeTCs TMEepPEecMOTp MOJOKEHUH 3akoHa 00 opraHuzamuu o ¢opme
JIOTOBOpa CTpaxOBaHUSI.

TpeOyeT coBepilIeHCTBOBAHMS CTaThsi 8§ 3aKOoHA 00 OpraHU3alMy CTPaAXOBOTO
Jena O CTPaxOBbIX NOCpPeAHHMKaX. B wacTHOCTH, LieraecooOpa3HO 3aKpenuTh B
3akoHe OCOOEHHOCTH T'Pak/IaHCKO-IIPABOBBIX OTHOUIEHUH, BOSHUKAIOIIUX MEXIY
CTPAaXOBBIMH MOCPEJHUKAMH U CTpaxoBIIMKaMU. ClieyeT pacCMOTPETh BOMPOC O
paBe CTPAXOBbIX OpPOKEPOB MPEJCTABIATh B pPaMKax OJIHOM CTPaxoBOW WM
NEPECTPAXOBOYHON cleNKH 00enx €€ CTOPOH, O MpaBe CTPAXOBBIX OpraHU3AIMM
OIJIAYMBATh yCIYyTU CTPAXOBBIX OPOKEPOB Jake B CHUTyaIlMH, KOT/a M3HAYAIBHO
CTpaxoBOIl OpOKep MPeCTaBIISII HHTEPECHI CTPaxOBaTENsl.

Kpome Toro, HeoOXoaumbpiM OyJIET COMOCTaBICHHUE IMOJIOKEHHH 3aKOHOB,
PEryIHUPYIOMIUX OTJEIbHBIEC BUBI 005S3aTEIBHOTO U TOOPOBOJIBLHOTO CTPAXOBAHMUA,
C U3MeHEHHbIMH NOJ0KEHUAMU [ 'K PD 117151 BBIABIEHUST BO3MOXKHBIX PACX0XKICHUN
(B 4aCTHOCTH, CBSI3AHHBIX C ONPEIEIEHUEM CTPAXOBOIO ClIydasi) 1 BHECEHUS B HUX
u3MeHeHuil. [IpemycMorpenHble HacTosimed KoHuenuuum npeaiokKeHuss Mo
Pa3BUTHIO B3aUMHOIO CTPAXOBAHUS MPEAIOJIAral0T BHECEHUWE W3MECHEHUH B
®enepanbHbIil 3ak0H 0T 29.11.2007 Ne 286-D3 «O B3aMHOM CTpaxOBaHUW.

Pazgenom 59 nacrosimern KoHuenuuu npeanaratorcsi U3MEHEHHSI B CTAaThEO

1072 TK P®, kotopas, xoTh 1 He HaxoauTcs B riaBe 48 'K PO, urpaetr BaxxHyro
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poJib B ONPEACIICHUH MPaBOBOIO MOJOXKEHUS JIMIA, 3acCTPaxoBaBIIETO CBOIO
OTBETCTBEHHOCT.

B cBs3u ¢ mpoBoaumoit pedopmoil mepecMoTpa MOTPEOYIOT MOJ0KEHUS
@®enepanbHoro 3akoHa or 13.07.2015 Ne218-®3 «O rocynapCTBEHHOR
pEruCTpallud HEABWKUMOCTH», a TaKKe, BO3MOXKHO, DenepalibHOTO 3aKOHA OT
14.03.2009 Ne31-®@3 «O rocynapCTBEHHOW pErMcTpallid NpaB Ha BO3AYIIHBIE
CyJa " CIIEJIOK ¢ HUMmn», Koaekca BHyTpeHHETO BOJHOrO TpaHncnopTa Poccuiickou
Oenepanun ot 07.03.2001 Ne 24-®3, Koaekca TOProBoro MoperjiaBaHusd
Poccuiickoii @enepaunn ot 30.04.1999 Ne 81-®3, BozaymHoro Kojekca OT
19.03.1997 Ne60-®3, 3axkona ot 20.08.1993 Ne 5663-1 «O kocMHuecKOU
JEATeIbHOCTU» B YacTH peryJupoBaHus abaHJoHA. B CBsI3M ¢ yTOUYHEHHEM
MOHATUA  CTPAXOBOW TaWHBl  MPENANOJAraeTcsi BHECEHWE W3MCHEHUU B
®enepanbubiil 3akoH oT 21.11.2011 Ne 323-®3 «O06 ocHOBaX oXpaHbl 3/I0POBbSI
rpaxaan B Poccurickout denepamnumn», B OTAEIbHBIE cTaTh DenepasbHOTO 3aKOHA
or 12.04.2010 Ne 61-®3 «0O6 oOpamieHUH JEKAPCTBEHHBIX CPEACTBY,
®denepanbHOro 3akoHa oT 23.06.2016 No 180-D3 «O 6MOMEAUITUHCKUX KIETOYHBIX
MPOAYKTax», a TaKKe, TP HEOOXOJIUMOCTH, B JIPYTHE 3aKOHOAATEJIbHBIC aKThI,

mpcayCcMaTpuBaromiue 00s13aTeNbHOE CTpaxOBaHUC JKU3HU U 300POBbA.

3. IlepexoaHbie MoJ10KeHNs HOBOM peaakuum riaasbl 48 I'K PO
N3menenus, BHocumble B TiaBy 48 I'K P®, nomxHbl OPUMEHSTHCS K
OTHOILIEHUSIM CTOPOH, BO3HUKIIIUM ITOCJIE BBEICHUS UX B JCHCTBUE.

B cBsa3u ¢ 3tuM npeaiaaracrca IpeaAyCMOTPECTh AJIA  3THUX U3MECHCHUN

CICAVIOMNEC TICPCXOAHBIC TIOJOXKCHHA: «(IIOJIOKCHUA Fan(I[aHCKOI‘O KOJCKCa

Poccuiickoii ®enepaumu (B penakuuu Hactosdmero @denepajbHOro0 3aKOHA)
IPUMEHSIOTCS K MPAaBOOTHOLIECHUAM, BO3HUKIIHUM IIOCJIE JTHS BCTYIUICHHS B CHILY
HacTosmero denepanbHoro 3akoHa. [Io MpaBOOTHOIIEHUAM, BO3HUKIIUM A0 JIHS
BCTYIUICHHSI B CWIy Hacrosdmero @enepanbHOrO  3aKOHA,  IIOJOKEHUS

I'paxxnanckoro konekca Poccuiickoit ®Denepanuu (B pedakiiMi  HACTOSIIETO



denepanbHOTO 3aKOHA) MPUMEHSIIOTCS K TEM TpaBaM M OOS3aHHOCTSM, KOTOPHIC
BO3HUKHYT I10CJIE IHS BCTYIUIEHUS B CHIIy HacTosimero deaepanbHOro 3akoHa.
[Tonoxenus: ['paxknanckoro koaekca Poccuiickoit deaeparuu (B pelakiiuu
HacTosmero deaepaibHOro 3aK0OHA) HE MPUMEHSIOTCS K TpaBaM M 00S3aHHOCTSIM,
BO3HUKIIIMM U3 JOTOBOPOB, 3aKJIIOYEHHBIX JIO JHS BCTYIUICHUS B CHITY HACTOSIIETO

CDGI[CpaJ'II)HOI‘O 3aKOHa».

4. IlyOoamuuHbIi XapakTep Aoropopa crpaxoBanusi (myHKT 1 cratem 927 I'K
P®)

CornacHo a63arty Bropomy nyHkta 1 crareu 927 'K P® pgorosop maudnHOTO
CTpaxoBaHUs SBJISIETCS MyOJMYHBIM JoroBopoM. B cuny crareum 426 'K PO
MyOJMYHBIM JOTOBOPOM MPHU3HAETCS JOTOBOp, 3aKIIOYEHHBI KOMMEpPYECKOH
OpraHu3alliel W yCTaHaBIMBAIOIIMKA €€ OOA3aHHOCTH M0 NpPOJake TOBAPOB,
BBITIOJIHEHUIO PA0OT WJIM OKa3aHWIO YCIYr, KOTOpbIE Takasi OpraHu3aiusi Io
XapaKTepy CBOEH NEATEbHOCTH JOJKHA OCYIIECTBIIATh B OTHOLIEHHWH KaxKJIOTO,
KTO K Hel oOpaTuiics.

BwmecTe ¢ TeM cucTeMHOE TOJIKOBaHME MOJIOKEHUI NMyHKTa 1 ctathu 927 u
cratbu 426 TK P® o mny6auyHoM J0roBOpe TO3BOJSET  BBICKA3aTh
POTUBOIOJIOKHBIE TMPEUIOKEHUST O HEOoOXOAUMOCTH TMPHUAAHUS JOTOBOPY
CTpaxOBaHUs CTaTyca MyOJMYHOro n0roBopa. CBA3aHO 3TO C TEM, UYTO, UCXOMS U3
nosioxxeHuit crateu 426 'K P®, 3akoHOAaTENh HE CTABUT MyOIMYHOCTH JI0TOBOpa
B 3aBHUCHUMOCTH OT OOBEKTa, B OTHOIIEHWH KOTOPOTO 3aKIIOYACTCS JOTOBOD.
[IpencraBisieTcst, 4YTO OTHECEHUE K YUCITY MyOIMYHBIX JOTOBOPOB UCKIIOUUTEIHHO
JIOTOBOPOB JIMYHOT'O CTpaxOBaHUs HemoclenoBaTenbHo. OpHOM W3  uenei
MyOJMYHBIX TOTOBOPOB SIBIISIETCS 3alllUTa MpaB CcIa0b0i CTOPOHBI — MOTpeOUTES,
paznuyue OO0bEKTa CTPaxOBaHUS HE MOXKET ObITh TIOJIO)KEHO B OCHOBY
pasrpaHUyYeHHs] JOTOBOPOB Ha MyOJWYHBIE M T€, KOTOPbIE TAKOTO IMPU3HAKA HE
HUMEIOT.

DTO MO3BOJISIET BBICKA3aTh MEPBYIO TOYKY 3pEHUS O NPHUJIAHUU CTaTyca
nyOJIMYHOTO IOTOBOpA TIOTOBOPAM C y4acTHEM CTpaxoBaTesiel — PU3NYEeCKUX JIUIL
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HE TOJBKO NpPU JMYHOM CTPAXOBaHWH, HO MU B CIydasx o00s3aTeabHOTO U
JI00pOBOJIBHOI0 UMYIIIECTBEHHOI'O CTPaXOBaHHUA.

CornacHo pyroi Touke 3peHHsl, TOTOBOP JINYHOTO CTPAaXOBaHUs, a PaBHO U
ApyTue BUIBl JOTOBOPOB CTPaxOBaHUS B JCHCTBUTEIBLHOCTH HE SBISIOTCS
myOnnyHbIMH. JIOTOBOp CTpaxoBaHUs CTPOro MHAMBUIYaIH3UpoBaH. B yactHOCTH,
orpenieieHue OOBEKTa CTPaxOBaHUsS, CTENEHH CTPAXOBOTO PpHUCKA, YCIOBUHN
JIOTOBOpa JIMYHOTO CTPaxOBaHHUSA, HAMpUMeEp, O pa3Mepe CTPaxoBOMl MpeMudu,
3aBUCAT OT JIMYHBIX XapaKTEPUCTUK 3aCTPAXOBAHHOTO JIMIA (BO3pacTa, 3J0POBbS U
T.I.), KOTOpbIE HE MOTYT OBITh TUMHU3UPOBAHBL. OOS3aTENBHOCTH 3AKIIOUEHUS
CTPaxOBIIUKOM JOTOBOpa HUBEIUPYETCS U3-3a BHIPAOOTAHHBIX 0OOPOTOM MPaBUI
0 BO3PACTHBIX OTPAaHMUYCHHSIX (IS JOTOBOPOB Ha «JI0XKUTHUE)), OTPAHUYCHHSIX T10
COCTOSIHUIO 3/J0OPOBbS U T.II.

B Oombmieit crenmeHn mnyONMYHOMY XapakTepy COOTBETCTBYET JIOTOBOP
00513aTENIbHOTO JIMYHOTO CTPAaXxOBaHUS (CTpaxOBaHHE BOCHHOCTYXKAIIUX W T.II.),
r7ie yKa3aHHble (PaKTOPHI HE YUUTHIBAIOTCA.

N3yuenne 3apyOeKHOTO OIbITa TOKa3bIBAET, YTO OOIIMM IPaBUIOM
ABJISIETCS 0043aTENbHOCTh JOTOBOPA JJIsl CTpaXoBaTesl, HO HE JJIsl CTPAaXOBIIMKA: B
OTCYTCTBHUE COTJIACHS MOCIEJHEr0 JOTOBOP HE MOXET CUUTATHCS 3aKIIOYEHHBIM.
CBo0o/a CTpaxoBIIMKa B 3aKJIIOYCHHH JOrOBOpa HE MOXKET OBITh OrpaHHUYeHa
BBHJIy HEOOXOJUMOCTH OIEHKH MM CTPAaXOBOTO PUCKAa U MPUHATHS PEHICHUS O
JIOMYCTUMOCTH, IKOHOMHYECKOW I1e1eCO00Pa3sHOCTH CTPaXOBaHHs OLIEHEHHOTO
pHUCKa B KOHKPETHOMN CUTYyaI1H.

Tonpko B OTHENBHBIX Ciy4asX, Kak MPaBWIO, B COLMAIBHO 3HAYUMBIX
cepax, 3aKkperuieHHe I0J00HON O00S3aHHOCTH CTpaxoBaTelsi COIPSDKEHO C
3epKaJIbHOM 00S3aHHOCTBIO 3aKJIIOUEHHS IOTOBOPa CTPAXOBAHUS CTPAXOBIIUKOM, a
TaKXe COIMPOBOXKIAETCS PETyJIMpPOBaHUEM pa3Mepa cTpaxoBbix nmpemuii (B CLHA
3TO 3aKJIIOYEHHE JIOTOBOpA MEIUIMHCKOIO CTPAaxOBaHUS IO Mporpamme
«Obamacare», B I'epManuum 3TO JAOTOBOpHI  00S3aTENBHOTO  CTPAXOBAHMUS

OTBCTCTBCHHOCTH AaBTOBJIAACIIBIICB W HCKOTOPLIC ClIydaH HpO(i)GCCHOHaHLHOﬁ



orBercTBeHHOCTH (§§1, 5 3akona ['epmanum 00 00s3aTEIBHOM CTpaXxOBaHUHU
(Pflichtversicherungsgesetz)).

O0s13aTebHOCTh 3aKIIOYEHUS IOTOBOPA CTPAXOBIIUKOM TAKKE MOXKET OBITh
BBEJICHA 3aKOHOJATeNeM Ui COXPAaHEHHS  BO3MOYKHOCTHM  CTPaxOBaHUs
«CBEPXBEPOSITHOCTHBIX» PUCKOB (HampuMmep, B ['epManun o0s3aTeIbHBIM SBIISETCS
cTpaxoBaHue Ha ciydait 6osne3nu (§193 3akoHa 00 00s3aTEILHOM CTpPaxOBaHUH,
§198 3akona ['epManuu 0 10roBope CTpaxoBaHUs)).

Bo ®paniuun HeT 0053aTeTbHOCTH 3aKJIIOYEHHS JOTOBOPA JIJIsl CTPaxoBILUKa
C TOYKH 3pEHUS IPakAaHCKOro 3akoHoaarenbeTBa (ctathst 1108 @I'K B penaknusax
no u mocne pedopmer 2016 1.). OgHAKO ¢ TOYKH 3PCHUS ATMUHUCTPATHBHOTO
PEryJIUPOBAHMS MPUHYIUTEIBHOCTh JUISI CTPAXOBIIMKA MOKET BO3HUKHYTH: IO
3asBJIEHUIO0 CTPaxoBaTessl, KOTOPOMY OTKa3aHO B 3aKIIOUYEHHH JOroBOpPA,
[enTpanbHoe 610pO TapU(PUKALIMK MOKET HAMIPABUTh CTPAXOBUIUKY MpPEINUCAHNE
O 3aKJIOYEHUU JOTOBOpAa CTPAXOBAHMS Ha YCIOBHUSX, KOTOPBIE OIpPEAEICHBI
3aKOHOM, JHOO0 (TpU MX HeaocTaTouyHOCTH) LleHTpanbHbIM OiO0po TapuduKanuu
(ctates  R250-2 perynstuBHOM dyactu CrpaxoBoro kojaekca @DpaHIUN).
[Ipeanucanust LlenTpambHOro O0fOpO TapuUKAIIMK BBIJAIOTCS B IEISX 3aIUTHI
0cO00 3HAYUMBIX COIMAIBHBIX HHTEPECOB: HANpPUMEp, CTPAaxXOBaHUE OT
cTuxuiHbIx O0enctBuit (ctatbu 125-1, 125-2 CtpaxoBoro kojekca), o0s3aTeaIbHOE
CTpPaxOBaHWE OTBETCTBEHHOCTH BJIAJIEIbLEB TPAHCIIOPTHBIX CpelcTB (cTtaThs 211-1
CrpaxoBoro kojekca). OTka3 CTpaxoBIIMKAa OT 3aKJIIOYEHHUS JI0roBopa
CTpaxOBaHUs TPHU HaMYWW Tpeanucanus lleHTpamsHOTO OIOpO TapubUKAIIH
CUMTAETCS] HApYIIEHWEM CTPAXOBOTO 3aKOHOAATENIbCTBA W MOXKET BJE€Yb JUIS
CTpaxOBIIMKAa HEOIAronpusiTHble aJMUHUCTPATUBHO-TIPABOBLIC  IOCJIE/ICTBUS
(BIUIOTH 710 3aIpeTa Ha OCYIIECTBIEHUE CTPaXOBOM AESITEIBHOCTH).

B Poccuu perynupoBaHue CTpaxoBbIX Tapu(oOB MPUMEHSETCA JHIIb B
HEKOTOPBIX BHJIaX CTPAaxOBaHUs, B YACTHOCTH, B CTPAXOBAHUU OTBETCTBEHHOCTH
BiajenpleB TpaHcnopTHeix cpeactB (OCAI'O). PacmpocTpaHeHue Takoro
pPEryJUMpOBaHMs Ha JApPyrHe BUJIBI CTPaXxOBaHMs, B TOM YHCJIE€ Ha JIOTOBOPHI
JUYHOTO CTPAaXOBaHMSs, KaK MPEJCTABISAETCSA, HE COOTBETCTBYET LIEISIM U 3a/adyaM
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Pa3BUTHS POCCUICKOM cTpaxoBoil oTpaciu. CoXpaHEHUE PBIHOYHOIO MEXaHU3Ma
(dopMupOBaHUsA CTPaxoOBbIX Tapu(oB NPUBOAUT K TOMY, YTO YKa3aHHE Ha

HY6JII/I‘1HI>II‘;1 XapaKTCp AOTrOBOPOB CTPAXOBAHUSA B 3HAYUTEIILHOU CTCIICHU SIBISCTCS

HOMUHAJIbHBIM. C y4ETOM U3JI0KEHHOIO0 BTOPOW ab3all BTOPOro MyHKTa | cTaThu

927 I'K P® npejuiaraetcsa NCKIIOYUTD.

5. PasrpannyeHue JUYHOI0 M MMYLIECTBEHHOr0 cTpaxoBanus (cratbs 927 I'K
P®)

'K P® ucxoaurt u3 KECTKOrO pasrpaHUUYCHHMs TOTOBOPOB CTpPaxOBaHUs Ha
JIBa BUJA: JIMYHOE M umyllecTBeHHOe (IMyHKT 1 cratbu 927 'K P®). Ognako Ha
NIPAKTUKE OTHECEHHWE HEKOTOPBIX JOTOBOPOB K JIMYHOMY WJIM HUMYIECTBEHHOMY
CTPaxOBaHUIO BBHI3bIBACT CJHOXHOCTU. Hampumep, ocymiecTBiasieMmoe OaHKamMH
CTpaxOBaHUE 3aEMILIUKOB-JEpKaTesied OAHKOBCKUX KapT Ha Ciy4yall MX CMEpTH
WIH YTPaThl TPYAOCIIOCOOHOCTH U HEBO3MOKHOCTH BBITUIATHI UMH 33J0JIKEHHOCTH
M0 KPEIUTHBIM KapTaM MOKET ObITh KBATH(PHUITUPOBAHO U KaK JUYHOE (0OBEKTOM
ABJISIETCSl  JKM3Hb M 3JI0DOBbE  3aEMIIMKOB), M  Kak  CTpaxOBaHUE
NpEeIPUHUMATEILCKOTO PUCKAa caMoro OaHka (CTpaxOBaHHME OCYIIECTBISETCS
0aHKOM JUIsi yYMEHBIIEHHsS pPHCKa HEBO3BpaTa KpeauToB). B cBsi3u ¢ 3tuM
BO3HMKAET HEOOXOJMMOCTh KPUTHUECKON OIleHKH 3ajoxkeHHoro B I['K PO
pazzeneHusl.

CpaBHUTENBHO-TIPABOBOM  aHAJIW3 I[OKA3bIBACT, UTO pa3rpaHUyYCHUE
CTpaxOBaHUs HAa JIMYHOC W WUMYIIECTBEHHOE HE TPUMEHSETCS B AHTIMHCKOM M
aMEpUKAHCKOM CTPAaxOBOM IpaBe. B MOKTpHHE aHTIIMHCKOrO CTPaxoBOTO IMpaBa B
3aBUCUMOCTH OT TMPUHIIMIIA BO3MEIICHHUS YOBITKOB TPUHATO pa3rpaHUYUBATH
JIOTOBOPHI Ha CTpaxoBaHWE YOBITKOB (indemnity insurance) u cTpaxoBaHHE, B
KOTOPBIX ITOT MPUHIIMI HE peanusyercs (non-indemnity insurance). B moropopax
CTpaxOBaHUsl YOBITKOB, K KOTOPBIM TPAJAMIIMOHHO OTHOCSATCSA IMPAKTUYECKH BCE
JIOTOBOPBI CTpaxoOBaHUsl, 3a UCKIIIOUeHHEeM cTpaxoBanus xu3nu (life insurance), ot
HeCcUyacTHBIX ciydaeB (personal accident policies) u crpaxoBaHusi ¢ 0OBSIBIEHHON

ctonmocThio (valued policy), cTpaxoBoe BO3MEIICHHE HE MOXKET MPEBHINIATH
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pa3Mep MPUYMHEHHBIX CTPAaxOBaTEN0 YOBITKOB U BCEI/la UMEETCS BO3MOXHOCTH
npuMeHeHus npasun o cyOporamuu. B CIIA Ha mpakThke TakKe HCIOJIb3YyeTCs
pa3rpaHUYCHHE CTPAXOBaHUS B 3aBHUCUMOCTH OT OOBEKTa CTPAXOBOH 3allUTHI:
ctpaxoBanue xu3HH (life insurance) U WHOE, OTIUYHOE OT CTPAXOBAHUS >KU3HU
(non-life insurance). denepasbHOE BEAOMCTBO II0 CTPaXOBaHUIO HCIOJIb3YET
albTEpHATUBHOE JICJICHHE Ha cTpaxoBaHue *)u3HU/310poBbs (Life/health - L/H) u
MMYIIECTBEHHOE/0T HecuacTHRIX ciy4aeB (Property/ Casualty - P/C).

JlaHHBI TPUHIMI ~ JIEJICHUS JIOTOBOPOB  CTPAaxXOBaHHUS  PeaTu30BaH
POCCHUHCKUM OPraHOM CTpPaxOBOT'O HAJA30pa MpU YCTAHOBICHUH TpeOOBaHHM K
CTPaxoBIIKMKY O MOPsAKE GOPMUPOBAHMHU PE3EPBOB'.

Bo ®panmuu wucmonb3dyercs Oa3oBas KiIacCHU(HUKAIMS Ha CTPaXxOBaHUE
yobITKOB (assurances de dommages) m nudHOE cTpaxoBaHue (assurances de
personnes), KOTOpas MO CYIIECTBY OTpakaeT pa3TpaHUUYCHHE CTpPaxOBaHUS Ha
UMYIIECTBEHHOE ¥ JIMYHOE, 3aKpeIJICHHOEe B JICHCTBYIOIIEM POCCHHCKOM
pPEeryJUpOBaHUU. DTO JIeJI€HHE OOYCIOBIEHO MPEIIIECTBYIOIIUM pa3BUTHEM
(GpaHIy3cKOrOo CTpaxoBOrO TpaBa (B YacCTHOCTH, 3aKOHOM O JOTOBOpE
ctpaxoBanusa 1930 r.).

B TOlf cremeHu, B KOTOpPOW (PpaHIly3CKOE CTPaxoOBOE TIPaBO
UMIUIEMEHTUPYET TIOJIOKEHHS  CTpPaxoBOro  3akoHonatenbctBa EC, oHO
BOCIIPUHUMAET TMPHUHATYIO B O3TOM  3aKOHOJATENbCTBE  KJIACCH(PHUKAIUIO
CTpaxOBaHMS Ha CTPaxOBaHHWE >KM3HHM (assurances-vie) W CTpaxOBaHHE WHOE,
HEXKEJIM CTpaxOBaHUeE JKU3HM (assurances non-vie). OTo pasjeneHne IpUMeHIeTCs
B TakWX BOINpOCax, Kak MpaBO, NPUMEHHMOE K JIOTOBOPY CTpaxoBaHUS,
00s13aTeTIbHOE CTpaxoBaHue, HH(HOPMAIMOHHBIC 00S3aHHOCTH.

ITockonbKy pOJIb €BPONEMCKOTO MpaBa B CTpaxoBOM mnpaBe DpaHuuu
JOCTaTOYHO BEJMKAa, [JIBE CYIIECTBYIOIINWE KiIacCH(PHUKAIIMN MPUMEHSIIOTCS
napajuielbHO, ¥ MOXHO YCIOBHO TOBOPHTH O CO3JaHUH  OOOOIICHHOM

Kiaccu(ukanmm, KoTopas pa3ieisieT CTpaxoBaHue Ha 1) cTpaxoBaHue yOBITKOB; 2)

I Tlonoxenne Banka Poccun or 16.11.2016 N 558-I1 «O mpaBuiax (GpOpMHPOBAHMS CTPAaXOBBIX PE3EPBOB II0
CTpaxOBaHHUIO HHOMY, YeM cTpaxoBaHHe ku3Hm»; [lomoxxerne banka Poccun ot 16.11.2016 Ne 557-I1 «O mpasumax
(bOpMHUPOBAHUSI CTPAXOBBIX PE3EPBOB 110 CTPAXOBAHHIO KHU3HU»

10



JUYHOE CTPaxOBAHHME, OTHOCSIIEECS K CTPAXOBAHUIO «HE-KU3HW»; 3) JUYHOE
CTPaxOBaHUE KU3HU.

Paznenenue cTpaxoBaHUs Ha CTPAXOBAHUE KU3HU U «HE-)KU3HW» COBIAJAET
C NOKTPUHAJIBHBIM pa3/CICHHEM Ha CTPAXOBaHHWE CYMM U CTPaxOBaHHE YOBITKOB.
B nmepBom Buae cTpaxoBaHUsI CTPaXxOBOE BO3MEIICHHE KOPPEIUPYET C CYMMOM
MOHECEHHBIX YOBITKOB. BOo BTOpOM BHJIe B3aUMOCBSI3b MEXIY HUMU OTCYTCTBYET.
B mnepBbiii Buj (CTpaxoBaHUE «HE-KWU3HU») NOMNAAAlOT M HEKOTOPBIE BHJIbI
CTpaxOBaHUsA, OTHOCSIIMECS K JIMYHOMY  CTPAaXOBaHUIO  (MEIMUIIMHCKOE
CTPaxXOBaHUE U CTPaXOBAHHE OT HECYACTHBIX CIIy4aeB), IJ€ CTpaxoBas BbIILJIaTa
3aBUCHUT OT (PaKTUUYECKH MOHECEHHBIX MEAMIIMHCKUX pacxojoB. CTpaxoBaHuEe Ha
Clydaid JOXKUTHUS W Ha CiIydad CMEPTH OTHOCUTCA K CTPAaXOBAHUIO KU3HH,
MOCKOJIbKY CTpaxoBasi BhIIJIaTa HE HAXOJIUTCSI BO B3aUMOCBSI3U C yOBITKaMU (XOTs
Takue YOBITKHM M MOT'YT BO3HHKATh)>.

KitoueBbIM  TIpU3HAKOM pa3rpaHUYEHHs] CTPAXOBAHUS HA JIMYHOE U
MMYIIECTBEHHOE (CTpaxoBaHUE YOBITKOB) SBISETCS Ppa3NUYHBIA  XapakTep
cTpaxoBoro pucka’. B crpaxoBaHuM YOBITKOB CTpaxyercs PHUCK yMalleHUs
MMyIIecTBa CTpaxoBareias. B JMYHOM CTpaxoBaHUM CTPaxylTCs PHCKH,
HEMOCPEJICTBEHHO CBSA3aHHBIE C JUYHOCTHIO CTpaxoBaTelss (3aCTpaxOBaHHOTO), B
TOM YUCJIE C €T0 KU3HBIO U 3I0pOBbEM. B nuTepaType npu3HaeTcs, YTO €CTh BUABI
CTPaxOBaHUSA, KOTOpPbIE C TPYAOM YKIQABIBAIOTCA B OTYy KiIacCU(UKAIIHIO:
HanpuMep, CTPaXxOBaHHE OT PUCKA MOTEPU pPadOTHI 3AIIUINAET WMYIICCTBEHHBIH
MHTEPEC, OJTHAKO MPOU3BOAMUTCS Ha CIy4ail COOBITHS, MPOUCXOMSIIETO B KU3HU
3aCTPaxOBaHHOIO.

[IpuBeneHHOE BBILIE PA3/ICJICHUE CTPAXOBAHMS CYIIECTBEHHO BJIUSET MOYTH
Ha BCE DJIEMEHTBHI CTPAaXOBOI'O MPAaBOOTHOUIEHUS. [[pUHIIMNIUATBHBIM OTIUYUEM
CTpaxoBaHUsl YOBITKOB SBJISETCS KOMIEHCAMOHHBIA TpuHIMN (cTaThs 121-1

CTanOBOFO KOI[E?KC&): «CTPAXOBOC BOSMCIICHHUC HC MOJKCT IPCBLIIATE CTOUMOCTD

2 Bigot, J. Heuzé, V., Kullman, J., et al. Le contrat d’assurance. 2¢ éd., 2014. P. 82-83.
3 Ibid., p. 84.
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3aCTPaXOBAaHHOIO MMYIIECTBa». OJTa CTaThsl IPUMEHAETCS HE TOJBKO K
CTPaxOBaHHIO MMYIIECTBA, HO U K CTPAXOBAHHMIO OTBETCTBEHHOCTH,

MoXXHO  TakKe  BBIICTUTh  CIACAYIOIIME  TOCHEACTBUS  OTHECEHUs
CTPaxOBaHUS K CTPAXOBAHUIO KU3HH U «HE-)KU3HW:

J K CTPAaXOBaHHUIO KU3HU HE MPUMEHSIOTCS MpaBmia o cyOporauuu. B
JUYHOM CTPaxOBaHHUU, KOTOPOE OTHOCUTCS K CTPAaXOBAHUIO «HE-KU3HUY,
cyOporamusi TEOPEeTHYECKHM BO3MOXHA, €CIH €CTh JIMIO, OTBETCTBEHHOE 3a
NpUYMHEHUE Bpe/a >KU3HHU/3J0pOBBIO 3acTpaxoBaHHOTO (cTathst 131-2 CtpaxoBoro
KOJIeKCa).

. B CTPAXOBAHUM KU3HU U «HE-KU3HW» MO-Pa3HOMY PEryJUPYIOTCS T.H.
«mepuoibl oxaaxaeHus» (ctatbu 132-5-1, 132-5-2 CtpaxoBoro Kojiekca).

o B CTPaxOBaHWU >KU3HU CTPAXOBIIMK HE BIpPaBe MPEAbSIBIATh
TpeOOBaHUS O B3BICKAHWM HEOIUIAY€HHOW cTpaxoBod mnpemuu (crathsa 132-20
CtpaxoBOro KoJiekca).

Cucremarvka HEMEIKOTO CTPaXxOBOIO 3aKOHOJATEIbCTBA HE 3HAET
IUXOTOMUHU JIMYHOTO U HUMYIIECTBEHHOro crpaxoBanus. Jlo pedopmer B § 1
3akona o goroBope ctpaxoBanusi oT 30.05.1908 r. (Versicherungsvertragsgesetz,
nanee VVG 1908) wucnonp30BaiUCh TOHSTHS JUYHOTO CTPaxOBaHUS U
cTpaxoBaHus yOBITKOB. [locienHee NmpoTUBONMOCTABISAIOCH CTPAXOBAHUIO JKU3HHU U
CTPaXOBaHUIO OT HECYACTHOTO CiIyyas, a TAKK€ MHBIM PA3HOBHIHOCTSAM JIMYHOTO
crpaxoBanus’. JlaHHas KiaccM(HMKalMs MMea 3HAYe€HHE JUIS  ONpPEAeNIeHUs
o0BbemMa MpeAOCTaBICHUS MIPH HACTYINIEHUU CTPAXOBOTO CITydasl.

B I'epmanuu ynomMuHaHue JUYHOTO cTpaxoBaHus (Personenversicherung)
BCTPEYAETCS] B CIELHUAIBHON JUTEpaType M OTTPAHUUYMBAETCS OT HEIMYHOIO
ctpaxoBanus (Nichtpersonenversicherun) TeMm, UYTO 3aCTpaXxOBAaHHBIA HWHTEPEC
cBs3aH C (usnyeckuM IUIoM®. BakHEHIIMMHM BHIaMH JIMYHOTO CTPaXOBaHUs

SABJISIIOTCSL CTpaxoBaHue xu3HU (Lebensversicherung), cTpaxOBaHUE Ha Ciydaid

4 Lambert-Faivre, Y., Leveneur, L. Droit des assurances. 13 éd., 2011. P. 407.
> Wand M. Versicherungsrecht. 6. Auflage. 2016. Rn. 39.
6 Ibid. Rn. 38.
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npodeccuonanbHON  HeTpymocnocoOHocTH  (Berufsunfihigkeitsversicherung),
cTpaxoBaHue OT HecuactHoro ciy4das (Unfallversicherung) m crpaxoBaHume Ha
ciydaii 6one3nu (Krankenversicherung).

Hemenikoe ctpaxoBanue yOBITKOB (Schadenversicherung) mpenamomnaraer,
9TO CTpaxoBaTeNli0 TPU HACTYIUIEHUH CTPAaxOBOTO CIlydas BO3MEIASTCS
BO3HUKIITUI UMYIIECTBEHHBIN yiiep0. KoHKpeTHBIN pazMep BO3MEIICHHS 3aBUCUT
OT TOTO, B KaKhX TMpeaenax JOTOBOP TIO3BOJISIET TOKPHITH  YOBITKH.
HmyiecTBeHHOE TIOJIOKEHWE  CTpaxoBaTellss CpaBHUBAETCA JI0 U TOCIHe
BO3HMKHOBEHHMS YIIEPOa, MOITOMY TOBOPAT O KOHKPETHOM IOKDPBITMH yIepoa’.
TunuyapIME  TIPUMEPAMH  CTPaXOBaHHWE YOBITKOB SIBISIOTCS: HMMYIIECTBEHHOE
CTpaxoBaHUE (Sachversicherung), CTpaxoBaHHUE OTBETCTBEHHOCTHU
(Haftpflichtversicherung), ctpaxoBaHUE Ha CIIy4all HECEHHS CYICOHBIX PacXOJI0B
(Rechtsschutzversicherung). OnpeneneHHple TPyNIbl HOpM 3akoHa ['epManuu o
JIOTOBOPE CTPAaXOBaHMS MPUMEHSIOTCS TOJBKO K CTPaXOBaHUIO YOBITKOB (§§ 74-99
VVQ).

B xagectBe 0c000¥ MOATPYMITBI BHYTPH CTPaxOBaHHs yOBITKOB BBIACISETCS
Tak Ha3plBaeMoe crTpaxoBanue maccuBoB (Passivenversicherung), kotopoe
NPEJCTABISIET COOON CTpaxoBaHUE MPOTHUB MOSBICHHUS HOBOHM 3aJI0JDKEHHOCTH WJTH
IPOTUB YBEIMYEHHUs CylecTByromel®. HanpuMep, mpu cTpaxoBaHuMM Ha CIlydaii
HECEHHs PacXoJI0B MO pacuucTke mecta aBapuu (Aufrdumungskosten), a Taxxke
IIpU HECEHHMH PAcXOJI0B Ha mpoBeaeHue skcneptusbl (Sachverstindigenkosten). B
MIPOTHUBOIIOIOKHOCTh emMy BBIJICIISTIOT CTpaxOBaHUE aKTUBOB
(Aktivenversicherung), KOTOpoe OTIWYAETCS TEM, YTO CTPAXOBAHHMIO MOJJICKAT
YK€ CYLIECTBYIOIME BEM WM TpeGoBanus . TUIHMYHBEIM OPUMEPOM BBLICTYIIAET
cTpaxoBanue umyiectBa (Sachversicherung). [IpakTudeckoe mposiBiICHUE JaHHOU
KJIacCU(PUKAIIUN 3aKITI0YaeTCs] B PA3IUYHBIX MMOAXO0/aX MPHU OMpEACICHUN TPaHHUI]

CTpaxoBOT'0 BO3MCIICHUA BHYTPH CTanOBOfI CYMMEI.

7Wand M. Versicherungsrecht. 6. Auflage. 2016. Rn 36.
8 Ibid. Rn 698.
9 Ibid. Rn 777.
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B ornmumm oT cTpaxoBaHUST yOBITKOB TMPH CTPAaxOBaHHUH CYMM
(Summenversicherung) cTpaxoBHIMK 0053aH BBILIATUTH MPEIOTPEICICHHYIO
J0roBOpoM cymmy. [Ipu 3TOM He UMeeT 3HaUeHUs!, IPUBEI JIU CTPAXOBOU cilydail K
KOHKPETHBIM YOBITKaM 3acTpaxOoBaHHOrO Juia. B sTom ciydae roBopsaT 00
a0CTpPaKTHOM IMOKPBITUH yIepoa.

Hampumep, npu cTpaxoBaHMM >KM3HHA B CIydyae CMEPTH 3aCTPAXOBAHHOTO
I CTPAXOBINMK JOJKEH BBILUIATHTH (PUKCHPOBAHHYIO CTPaxXxoOBYK Cymmy'’.
OO6mue nonoxeHus: o crpaxoBaHuu yosITKOB (§§ 74 - 99 VVG) B a10M chepe He
npuMeHUMbI. [loaToMy B OTiMuYMe OT CTpaxoBaHHs YOBITKOB MPU CTPaXOBaHUU
CYMM HE JIEWCTBYET MpaBwiia 0 cyOporanuu, npeaycMoTpeHHble B §86 3akoHa o
norosope crpaxosanus (Forderungsiibergang)'!.

Jlo pedopmer 2008 T. 3aKkOH O JOTOBOpPE CTPAXOBAaHHS HE HCIOJIB30BAI
MOHSTHE «CTPAaxOBaHUE CyMM» caMO IO ceOe, OJIHAKO BO MHOTHX KOHKPETHBIX
HOpMax yINOMMHAJIOCh CYIIECTBO JaHHOTro JeneHus. (CTpaxoBaHHE CYMM
MoJIpa3yMeBaJIoCh TOTJa, KOTJa MPU HACTYIUIEHUU CTPAXOBOTO CIIydasl MPaBOBOE
peanucanue OTpeesIo 00513aHHOCTD CTPaxOBIIUKA BBITUIATUTD
(UKCUPOBAHHYIO CYMMY €IMHOBPEMEHHO WJIM MyTEM MEPUOJUYECKUX TUIaTekei
(§81 Abs. 1 Satz 2, 166 Abs. 1, 180 VVG 1908)'2.

B nwuteparype oTmedaercs, 4TO pa3jeliecHHe Ha CTPaXxOBaHHE CyMM H
CTpaxoOBaHUE YOBITKOB OBUIO MPU3HAHO OMMOOYHBIM U MMO3TOMY YCTPAHEHO B XOJI€
pedbopmer VVG B 2008 romy. Temepr B 3aKkoHE HE HCIIOIB3YETCS TIOHATHE
«CTpaxoOBaHUE CYMM», B TEKCT€ HOPM CYLIECTBO JTOrO JEJCHHUS TaKxke He
BeIpakeHo'®, Kak ykasblBaeTcs B JIATEPATYPE, TO IPOM3OLLIO, IMOTOMY YTO B
JEUCTBUTEILHOCTH HEJb3sl OJHO3HAYHO MPOTHUBOINOCTABUTH JaHHBIC MOHSTHS.

JImuHoe CTpaxoBaHHWC HC BCCraa ABJIICTCA CTPAXOBAHUCM CYMM M MOXKCET OBITh

10'Wand M. Versicherungsrecht. 6. Auflage. 2016. Rn 37.
I Cm.: Langheid/Wandt, Miinchener Kommentar zum VVG 2. Auflage 2016. Looschelders. VVG § 1
Vertragstypische ~ Leistungen. ~ Rn.26;  Jahnke/Burmann, = Handbuch  des  Personenschadensrechts
1. Auflage 2015. Kapitel. Drittleistungstriger (Leistung, Regress, Teilungsabkommen). Rn. 2638.
12 Langheid/Wandt, Miinchener Kommentar zum VVG. 2. Auflage 2017. Vorbemerkung zu §§ 192 bis 208.
Rn. 668-671.
13 Kpome § 192 Abs. 5, MOCBSIIIEHHOTO CTPAXOBAHUIO OTUIATHI TPY/Ia IPU HETPYAOCTIOCOGHOCTH.
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o(OpMJIEHO KaK CTpaxoBaHue yObITKOB'*, B HacTosiee BpeMs 9TO YETKO CIIEMYET
m3 § 194 VVG, mNOCBSIIEHHOIO CTPaXOBAHMID MEIUIMHCKUX —PacxoJ0B
(Krankheitskostenversicherung). K nmaHHoMy Buay CTpaxoBaHUS NPUMEHSIOTCS
OOJBITMHCTBO HOPM O cTpaxoBaHUU YOBITKOB (§§74-80, §§82-87 VVG). Takum
00pa3oM, OHO OTHOCHUTCS K TMIHOMY, HO B TO K€ BPEMsI SIBISICTCS U CTPaxOBaHUEM
yOBITKOB, MOCKOJIBKY pa3Mep CTPaxOBOTO BO3MEIICHHS 3aBUCUT OT TOTO, B KAKOM
00bEME BOZHUKIIM IIOKPHIBAEMBIE IOTOBOPOM MEIUIIMHCKHE PACXOJIbI'>,

Jlpyrue pa3sHOBUIHOCTH JIMYHOTO CTPAXOBaHUS TaKXe MOTYT OBITh
oopmileHbl KaK CTpaxoBaHHE YOBITKOB WJIM MO MEHBIIEH Mepe coaepk aTh
COOTBETCTBYIOIIME DJIEMEHTHI (HalpUMep, B YacCTH BO3MELICHHUS pacxoj0B Ha
TIOXOPOHBI MPU CTPAXOBAHHUH KU3HU; B YaCTH BO3MEIIICHHUS PACX0JI0B Ha JICUCHHE,
Ha OKa3aHWE NEPBOM MOMOIIHM, Kypca peadWIWTaluud TpU CTPAXOBaHUH OT
HeCuacTHOro ciydas)'s,

Taxxe 9acTo BCTPEUAIOTCS CIEAYIONIUME MPUMEPHI JTUYHOTO CTPaxOBaHUS,
MOCTPOCHHOTO 10 MOJIETHN CTPaXOBaHUs YOBITKOB:

e CTpaxoBaHHME Ha ciy4yadl motpeOHOcTH B yxone (Pflegeversicherung, §

192 Abs. 6 VVG),
® CTpaxOBaHHE pucka CIIUICAHWSI JI0JITOB
(Forderungsausfallversicherung)”’.

B Hacrosiiee Bpemsi B 4aCTHOM CTpaxoBaHWU ['epMaHWU HE CYIIECTBYET
CTPaxOBBIX MPOIYKTOB, KOTOpPhIE HE MOTJIM OBl MPEIOCTABISATHCS IO MOJETH
CTpaxOBaHUS YOBITKOB.

CrnenoBaTenbHO, CTPaxOBaHHE CYMM BCETJa OTHOCHTCA K JUYHOMY
CTpaxOBaHWIO, HO HE HaoOopoT. Omnpenenstomniee 3HAYCHUE MPU KBaTU(DUKAITIH

A0TroBOpa NMpuaacTCs 10roBOPHBIM YCIIOBUAM.

14 Langheid/Wandt, Miinchener Kommentar zum VVG. 2. Auflage 2017. VVG § 194 Anzuwendende Vorschriften.
Rn. 9.
15 Looschelders/Pohlmann/Reinhard Rn. 5; Versicherungsrechts-Handbuch/Miiller § 44 Rn 63.
16 Cm.: BK/Schwintowski § 1 Rn. 44; Bruck/Moller/Leverenz Vor § 178 Rn. 38; Bruck/Moller/Winter Einf. vor §
150 Rn. 214.
17 Jahnke/Burmann, Handbuch des Personenschadensrechts 1. Auflage 2015 . Rn. 2639-2642. FA-Handbuch VersR-
Hunger, Kap 24 Rn. 40.
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C YU4CTOM M3JIOKCHHOI'O HNPCACTABIIACTCA HCHGJ’IGCOO6D33HBIM IIEPECMOTP

CYIIECTBYIOLISH KJ'IaCCI/Id)I/IKaHI/II/I JOT'OBOPOB CTPaxOBaHUA B CBsA3HM C HAJIUYUECM B

cratbax 929, 934 TK P®, cratee 4 3akoHa 00 opraHu3ali¥ CTPaxoBOTro Jeja
KpUTEpHUsi, TO3BOJSIONIETO HA MPAKTUKE KOPPEKTHO Pa3TPaHUUUTh CTPAXOBbIC
PaBOOTHOIIICHUS! B 3aBUCUMOCTH OT o0OBbekTa crTpaxoBaHus. Ilpu sTom
HEOOXOJUMO OTMETUTh BAXHOCTh YTOYHEHMS KPUTEPHUEB BHUJOB CTPaXOBBIX

OTHOIIICHUI B paMKax UMYIICCTBECHHOI'O U IMYHOI'O CTPaxXOBaHMA.

6. OtHeceHMe «BMEHEHHOI0» CTPaxXOBaHUSI K 00513aTeJIbHOMY WJIH
nooposBosibHOMY (cTaThsi 927 I'K P®D)

B cratee 927 TK P® pasrpannuenue wmexay oOs3aTelbHBIM U
I0OPOBOJIBHBIM CTPaXOBaHHUEM MPOBOAMUTCSA CIEAYIOIIMM 00pa3oM: B CiydasX,
KOI'/Ia 3aKOHOM Ha YKa3aHHBIX B HEM JIMI BO3JIaraercsi 00s13aHHOCTh CTPaxoBaTh B
KayecTBE CTpaxoBaTeled >KU3Hb, 3[I0POBbE WM MMYIIECTBO APYIHX JHI[ JIUOO
CBOIO TPaKJAHCKYIO OTBETCTBEHHOCTH MEPEa APYTHMMH JHUIIAMH 32 CBOW CUET WJIH
32 CuUeT 3aMHTEPECOBAHHBIX JIMI[ (00s3aTE€IbHOE CTPAaxXOBaHUE), CTPaXOBaHUE
OCYIIECTBIISICTCS MyTEM 3aKIIOUYEHHUS JOTOBOPOB B COOTBETCTBUHM C MpaBUIAMHU
HACTOsIIIEeH ThaBbl. /{15 cTpaxoOBIIMKOB 3aKIIOYEHUE OTOBOPOB CTPAXOBaHUS Ha
NPEIJI0KEHHBIX CTPAXOBaTeNIeM YCIOBHIX HE SIBIISAECTCS 0053aTeNbHbIM.

Takum o00pazom, BBeleHAa KOHCTPYKIHMS, B KOTOPOHM OO0S3aHHOM K
3aKJIIOYEHUIO JIOTOBOpa SIBJIETCS TOJBKO OJHA CTOpPOHA — CTpaxoBareib. IJTO
OOBSCHSETCSI HAIMYHWEM B JIOTOBOPE WHAMBUIAYATBHBIX YCIOBUH (00 0OBEKTE
CTpaxOBaHHUA, CTENEHH CTPaxoOBOTO pUCKa W T.A.), BIUAIOIIMX Ha pa3Mep
CTpPaxOBOM TMpEeMUHU, CTPaxOBOrO BO3MEUICHUS M B KOHEUYHOM HWTOre Ha
HSKOHOMUYECKUIN MHTEPEC CTPAXOBIINKA B 3aKJIFOUEHUH TaHHOTO JIOTOBOPA.

O0s13aTeNbHOCTh 3aKIIIOUEHMsS JIOTOBOpa CTPAXOBIIMKOM OOecreynBaeTcs
JUISE HEKOTOPBIX BHUIOB CTPAXOBaHUA MPUMEHEHHEM KOHCTPYKIUHU IMyOJIUYHOTO
noroBopa (ctathsi 426, mynkT 1 ctateu 927 'K P®). Onnako camo mo cebe
NPUMEHEHUE STOM KOHCTPYKIMM HE NpeBpallaeT TaKOW JOrOBOp B JIOTOBOP

00513aTeTLHOTO CTPaxXOBaHUSI.
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B poccuiickomM  3aKOHOJNATENbCTBE  MOXXHO  HAaWTH  IPUMEPHI
3aKOHOJATEIbHBIX AKTOB, MPEIyCMAaTPUBAKOIIMX T.H. «BMEHEHHOE» CTPaxOBaHUE
(B uwactHocTH, Denepanbhbiii 3akoH oT 24.11.1996 Ne 132-®3 «O6 ocHoBax
TYPHCTCKOM JieaTenbHOCTH B Poccuiickoit @enepaunn»).

JlaHHBIN BUJ CTpaxoBaHUs 3aKOHAMM MPSIMO HE OTHECEH K 00s13aTeIbHOMY
CTPaxOBaHWIO, OJHAKO 3a4acTyl0 HaJIMYhe COOTBETCTBYIOLIEIO JIOrOBOpa
CTpPaxOBaHUs SBJISETCA YCIOBHUEM JOMYCKa K OCYIIECTBICHUIO ONPEAEIEHHOTO
BUJA  JIEATENBbHOCTH uiu  mnpodeccud (B YAaCTHOCTH,  apOUTPa))KHOTO
yhopasisifolero, Hotapuyca). C o00s3aTeldbHBIM CTPAaXxOBaHHWEM JAaHHBIM BH]
CTPaxOBaHUs CONMMKAET TaKkKe TO, YTO CTPaxXyeTcsl OTBETCTBEHHOCTh Ha3BaHHBIX
JUI[ Tepel  TPEeTbUMM  JIMIIAMHU, Kak, Hampumep, TMpHU  CTPaXOBaHUU
OTBETCTBEHHOCTH BJIA/IETBLEB TPAHCIIOPTHBIX CPECTB.

[Ipu3zHaBasi, u4TO 00s3aT€TBbHOE CTPAXOBaHWE OrPAHUYMBAET MPaBO
CTpaxoBaTeisl Ha CBOOOJHOE PACHOPSKEHUE CBOMM HMMYIIECTBOM, 3aKOHOJATENb
YCTaHABIIMBAET OIpEACTCHHbIC TapaHTUH, MPEIyCMaTpHBas, 4YTO O0O0sA3aTeIbHOE
CTpaxoBaHUE BBOAMUTCS (elepaibHbIM 3aKOHOM, COAEPIKAIIUM OIpe/IeliCHHbIC
napaMeTpbl 3TOro cTpaxoBaHus. «BMeHeHHOe» cTpaxoBaHHME HTHM TPeOOBaHUSIM
HE COOTBETCTBYET: BHEIPSIOLIME €ro 3aKOHOAATENIbHbIE aKThl HE OTBEYAIOT
MUHHUMaJIbHBIM TpeOOBaHUSM, yCTaHOBJIEHHBIM B cTaThbsix 935-937 I'K PO, B
ctatbe 3 3akoHa 00 OpraHu3alUy CTPAXOBOro Jefa JUisi 00A3aTeNbHOTO
CTpaxOBaHUSI.

N3ydenne 3apyOeKHBIX MPABOMOPSIAKOB IMOKA3bIBAET, YTO TAaKOM BHJ Kak
«BMEHEHHOE» CTpaxoBaHWE B 3akoHonarenbcTBe I'epmanuu, CILIA, Opanuun u
BenukoOputanuu npsMO HE BBIIETSETCS, M BBIICPKHUBACTCS JUXOTOMHUYECKOE
JICTICHUE CTPAXOBaHUS Ha 00s3aTeIbHOE U JOOPOBOILHOE.

B T'epmanumn o0si3aTenbHOE CTpaxOBaHUE OMPEIEISIETCS Kak JIOTOBOP
CTPaxOBaHUs, K 3aKJIIOYEHHUIO KOTOPOTO OOS3bIBAIOT MOJIOKeHUs 3akoHa (§ 113
a03. 1 3akoHa 0 JOTOBOpE CTPaXxOBaHMs). 3aKOHOM OIPEACIISICTCS HE TOJBKO cama

00513aHHOCTH 3aKJIIOUYCHUS A0TO0BOpa, HO U YaCTUYHO €T0 COACPKAHUC U (bopMa (§
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113-124 3akona o moroBope crpaxoBaHus). OOs3aTeNbHOE CTPaXOBAHUE MOXKET
3aKpeIUISTHCS HAa ypOBHE (eiepaliuil 1 Ha yPOBHE 3E€MEITb.

Hopwmpbl, nocBsiénHbie 00s13aT€IbHOMY CTPAXOBaHUIO OTBETCTBEHHOCTH Ha
(denepanbHOM ypOBHE, KacalOTCsi CTpaxOBaHUS OT HECYaCTHOTO ciyuyas,
CTpaxOBaHUs TPYy30B, HA3EMHBIX TPAHCIOPTHBIX CPEACTB, ABHAKOMIIAHUMH,
MOPCKHUX U PEUYHBIX CYJIOB.

OO0s13aHHOCTH 3aKJIIOYEHMs JOTOBOPAa CTPAXOBAaHUS MOXKET CIIEOBATh HE
TOJIbKO W3 3aKOHa B (OpPMAIbHOM CMBICIIe, HO W TPEANUCHIBATHCS TMpaBUIIAMU
EBporeiickoro corosa, ycTaBOM IMyOJWYHO-TIPABOBOTO OOBEIMHEHUS, B Cllydae,
€ClIi 3aKOHOM TMpodeccHOHAIbHOMY OOBEAMHEHUIO MPEIOCTABICHO MPaBO
yCTaHaBJIMBATh OCHOBAHUE JIJIsi 00S13aTEILHOTO CTPAXOBaHUSI.

CrpaxoBanue mnpodeccuoHaNbHON OTBETCTBEHHOCTH HOTapuycoB (§19a
BNotO), anBokatoB (§51 BRAO), nanorossix koHcynbTanToB (§§51 ff. DVStB),
aynuropoB (§54 WPO) mnpsMoO OTHECEHO CIeluaIbHBIMU 3aKOHAaMHM K BHUIaM
00513aTeTLHOTO CTPaxXOBaHUSI.

AHanoruyHeiM 00pa3oM BO @DpaHIMM CTpaxOBaHUE, HAIMYHUE KOTOPOTO
ABIIIETCS YCIOBHEM JIOCTyNa K MTPO(eCCHOHATBHOU IEATENbHOCTH, CUUTAETCS
00s3aTeNIbHBIM: CTPAXOBaHUE OTBETCTBEHHOCTH aABOKaTOB (3akoH Ne 71-1130 ot
31.12.1971), typuctuyeckux areHToB (ctathst L211-18 Typuctuueckoro kojaekca),
puentopoB (ctathst 49 nexpera Ne 72-678 ot 20.07.1972), apxutekTopoB (CTaThs
16 3akona Ne 77-2 ot 03.01.1977) u np.

Kputepuem pasrpannuenus 100pOBOJIBHOTO M 00s3aTEIbHOTO CTPaXOBaHUs
kak B CHIA, tak u B BenukoOpuTaHum sBIS€TCS HAIUYUE 3aKOHOJIATEIIHHO
YCTAaHOBJIICHHOM  OOSI3aHHOCTH 1O  3aKJIIOYEHHUIO JIOTOBOPOB  CTPAaXOBaHUS
ompeaeneHHoro BuAa. Hawmbonee pacmpocTpaHEHHBIMH BUIaMH 00S3aTEIbHOTO
CTpaxOBaHUs  SABJISIOTCS  CTpPaxOBaHWE  OTBETCTBEHHOCTH  BJAJICJIbLIEB
aBTOTPAHCIIOPTHBIX  CPEJICTB,  MEJMIMHCKOE  CTpaXxOBaHHE, CTpPaXxOBaHHE
myOJIMYHOM OTBETCTBEHHOCTH.

C y4eTom M3JI0KEHHOTO MPEJCTABISAETCS, YTO OTCYTCTBYET HEOOXOAUMOCTh

B BBIICJICHUU TPETHErO0 BHJAA CTPAaxOBaHUs HapsALy C JOOpPOBOJBHBIM U
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oOsi3atenbHbIM. [lpemmaraeTcst onmpenenuTh CTaTyC «BMEHEHHOTO» CTpaxOBaHUS
Kak 100poBosbHOTO. K 00s3aTeIbHOMY CTPaXxOBaHHUIO CIEAYET OTHOCHTH TOJBKO
T€ cllydad, KOrja oOs3aHHOCTh 3aCTPaxoBaThb OTBETCTBEHHOCTh MPETyCMOTpPEHA
3aKOHOM, M YCTAHOBJIEHbI 0O0s3aTElIbHBIE NapaMETPbl TAKOI'O0 CTPaxOBaHUS,
COOTBETCTBYIOIIHME CTaThe 3 3akoHa 00 OpraHU3alMM CTPAXOBOTO JIeNa, CTAThSIM
935-937 I'K P®. M3 3TOro JIOTMYECKH BBITEKAET HEAOMYCTUMOCTh NMPUMEHECHUS
myOJIMYHO-TIPAaBOBBIX CAHKLMK 32 OTCYTCTBHE JIOTOBOpA IMPH T.H. «BMEHEHHOM»
CTpaxOBaHUHU.

JInst 3aKperuieHns] Ha3BaHHBIX BBIBOJIOB B cTaThbio 927 mmbo B crarbio 935

I'K P® craenyver BHECTH TIOJOXKEHHME O TOM, UTO CTpaxOBaHWUE, HE

COOTBCTCTBYIOIICC TDC6OBaHI/I}IM, NpCABABIICMBIM K 06}I3aTeHLHOMV

CTPAXOBAHUK), CHUTACTCA I[O6DOBOJ'IBHBIMZ K HCMY HC IIPUMCHAIOTCA IMOCJICACTBHA,
YCTAHOBJICHHBIC JIA 00513aTeILHOTO CTpaxoBaHUA, B YaCTHOCTH, HC IIPUMCHAIOTCA
HY6JII/I‘1HO-HpaBOBI>I€ CaHKIIM 34 HApPYIICHHC 00S3aHHOCTH TIO OCYHICCTBIICHUIO

CTpaxoBaHUsI.

7. Paciiupenue nepeyHsi 00beKTOB 00513aTeJILHOI0 CTPaxoBaHus (cTaTtbu 927,
935 'K P®)

B cootBerctBuu co cratbsamu 927 u 935 'K PO o6bexkTamu 00s3aTeILHOTO
CTpaxOBaHUS MOTYT OBITh KU3Hb, 3J0POBHE WM UMYIIECTBO JPYTUX JIHIl JIUOO
rpaKJaHCKasi OTBETCTBEHHOCTh CTpaxoBaTelisl epea Apyrumu aunamu. M3 crarei
935 1 936 TK PD crnenyer, 4To HENOMyCTUMO OOS3BIBATH KOTO-TMOO CTPaXxoBaTh
3a CBOM CYET COOCTBEHHYIO JKU3Hb, 3J0POBHE UIIM HMYIIECTBO.

Hekoropble 3aKkoHOaTeIbHbIE UHUIIMATUBBI MOCJIEIHUX JIET OBLIU MO CYTH
HaIpaBJIeHbl HA PACIIUPEHUE MEePeYHs 00BEKTOB 00S3aTENHHOTO CTpaxoBaHUs. B
YaCTHOCTH, CTaBWJICS BONPOC O JOMYCTUMOCTH BBEJICHUS 0053aTEIHLHOTO
CTpaxOBaHUs UMYIIECTBA, MPUHAJJICKAILIETO CTPAXOBATEIIO.

B mHactosimiee Bpemsi mpeoOnagaeT TOYKa 3pPEHHUsA, COTJIACHO KOTOPOM
0JI00HO€ paclIMpeHue MnepevHsi 00bEKTOB 00s13aTEIBLHOTO CTPaXOBaHUS SIBIISIIIOCH

OBl HEIleIeco00pa3HbIM. ITO COOTBETCTBYeT mo3unuu Koncturynmonnoro Cyma
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Poccuiickoit Penepaliui, KOTOPHIA HEOJHOKPATHO MOMYEPKMBAN'®, uTO OasaHc
KOHCTUTYIIMOHHO 3HAYUMBIX MpaB MpPHU BBEACHUM O0S3aTEIHHOTO CTpPaxOBaHUS
JIOCTHUTaeTCcs 3a CYET MOBBIIICHUS YPOBHS 3alMIIEHHOCTH JIHI, KOTOPHIM MOXET
ObITh IPUYUHEH BPEIl B pe3ysbTare ACSTENbHOCTH CTpaxoBaTelel, Ha KOTOPBIX
BO3JIaraeTcsi 00S3aHHOCTH IO OCYIIECTBICHHIO CTpaxoBaHMs. Takas LeNb He
MOXET OBITh JOCTMTHYTa TIpU O0S3aTENIbHOM CTPAaxOBaHUU COOCTBEHHOTO
MMYIIECTBA CTPaxoBaTelNs, MOCKOJIbKY OTPaHMYEHHIO €ro MpaB Ha CBOOOAHOE
pacropshkeHHe CBOMM HMYIIECTBOM HE MPOTHBOIOCTABISIETCS MOSBICHHE
JIOTIOJIHUTENBHBIX TAPaHTUH 3aIUTHI MPaB WHBIX JIML. AHAJIOTUYHBIE BO3PAKEHUS
MOTYT OBITh BBICKA3aHbl MPOTUB BBEACHHUS O0S3aTEIBLHOTO CTPAXOBaHUSA
COOCTBEHHOM XKHU3HH U 3/JOPOBbS.

CrnenyeT OOMOMHUTENBHO OTMETHUTh, YTO OJHHM H3 DSJEMEHTOB 3aKOHA,
BBOJISLIECTO 00s3aTeNIbHOE CTpaXxOBaHHE, COTIACHO MyHKTY 4 crathu 3 3akoHa 00
OpraHu3allMii  CTPAaXxOBOrO Jefia  SBJISAIOTCS  MOCTEACTBUS  HEUCIIOIHEHUS
(HeHaJIeKaIIero UCIOHEHUs) 0053aTeIbCTB CyObeKTaMH cTpaxoBaHus. B To xe
BpEeMsl YCTAHOBJICHHWE TIOCJEJICTBUI HEHCIIONHEHHUsS O00s3aTeNbCTBA B CiIydae
MpENIoNiaraéMoro  BBEIEHUS  00A3aTENbHOTO  CTpaXxOBaHUs  COOCTBEHHBIX
MUMYIIECTBA, KU3HU M 3I0POBbs JTHUOO HEBO3MOXKHO, JIMOO NMPUBOJUT K SBHOMY
HApyIICHUIO KOHCTUTYLHMOHHBIX NpaB IpaxkaaH (Hampumep, B ciiydae, Korja 3a
HapylIeHHe O0S3aHHOCTH 0 CTPaXOBAHUIO JKUIIbS MPEIoaaraeTcss KOHPUCKAIUsI
MOCJICTHETO).

Takum  oOpa3zoM, pacuiMpeHHe IepeyHs OOBEKTOB  00s3aTeIbHOTO

CTpaXOBaAHMA 3a CUYCT BKIIOYCHHUA BO3MOXKHOCTH 0053aTEJILHOTO CTpaxXOBAHMUA

COOCTBEHHOM KHN3HH, 340POBbA niin UMVIIICCTBA I'paxJaaH, ABJIACTCA

HelesnecooOpa3HbpIM.  Takoe pacuiMpeHue, KpoMe TOro, NpPUBOAMIO Obl K

MOCJIeACTBUAM, poTuBopeuanuM Konctutyiuu Poccuiickoit denepanuu.
B T1o0 ke Bpems 1ierecooOpa3HO IMOCTaBUTh 3a7ady yTOUHCHHS

dbopmynupoBku myHKTOB 1, 2 m 3 crateu 935 'K P®. B nHactosimee Bpems

18 Cm., Harmp., [Tocranosienne Koucrurynnonunoro Cyma Poccuntickoit @enepartin ot 31.05.2005 Ne 6-11.
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MPAKTUYECKOE NPUMEHEHHE STHUX MYHKTOB BBI3BIBAET HEKOTOPHIC TPYIHOCTH,
MOCKOJIbKY B TyHKTaX | W 3 yka3aHbl OOBEKTHI, B OTHOIIEHHWU KOTOPBIX
JIOIyCKaeTcsl 00s3aTelIbHOE CTpaxoBaHUe, a B MyHKTE 2, HAIIPOTUB, — OOBEKTHI, B
OTHOIIIEHWM  KOTOpPBIX  0Os3aTeIbHOE  CTpAaXOBaHWE  HE  JIOMYyCKaeTcs.
ConocTaBieHle 3TUX MYHKTOB MOXET BbI3bIBATH MPEIIOJIOKEHUE, COTJIACHO
KOTOpPOMY 3alpeT Ha pacHIMpeHHe OOBEKTOB O0053aTENIbHOIO CTPaXxOBaHMS
cojiepkuTcs Jiuiiib B yHKTe 2 ctatbu 935 ['K PD, a cnienoBarenbHoO B MyHKTax 1 u
3 BO3MOYHBIE OOBEKTHI 0053aTeILHOTO CTpaxOBaHUs yKa3aHbl
HEUCYEPIBIBAIOIINUM 00pa3oM.

C y4eTroM H3JI0KEHHOH BbIIIE MO3UIUU O HEIOIMYCTUMOCTH PACIIMPEHUS

00BEKTOB 003aTEIILHOTO CTpaxoBaHUA CJICAYCT UBMCHUTL PCAAKIIHNIO ITYHKTOB 1-3

ctatbu 935 'K P® takum o0pa3om, 4TOOBI MOJUYEPKHYTH, UTO MepeUeHb OOBEKTOB
00s13aTeIbHOTO CTpaXOBaHMs, yKa3aHHbIM B nyHkTax 1 u 3 crtateu 935 I'K PO,

ABJIACTCS NCUCPIIBIBAOITUM.

8. IIporuBonpasHblii nHTEpeC (cTaTths 928 I'K P®)

JleicTByIOIIEE PETYJIUPOBAHUE COIACPKUT PSAJl OTPAHUYEHU B OTHOLICHUU
MHTEPECOB, KOTOPBIE MOTYT OBbITh 3acTpaxoBaHbl. B uactHoctu, ctaths 928 'K PO
npealycMaTpUBaeT MepeyeHb MHTEPECOB, CTPAXOBAHUE KOTOPBIX HE JOMYCKaeTCs.
Hecmotpss Ha TO, 4TO Ha3BaHME YyKa3aHHOM CTAaThbU 3BYYUT KaK «HUHTEPECHI,
CTpaxOBaHHWE KOTOPHIX HE JOIYCKAeTCs», B COJEPKATEIbHOM AacleKTe OHa
peryaupyer 1Ba OJOKa OTHOIICHUH: WHTEPECHhl, CTPAXOBAHHE KOTOPHIX HE
nonyckaercsi (MPOTUBOINPABHBIE HMHTEPECHI), U 3AMPEIICHHBbIE C TOYKUA 3PEHUS
nyOJUYHOr0 MOpPSAKAa BUABI CTpaxoBaHMs (CTpaxoBaHHE YOBITKOB OT y4yacTus B
UTpax, JOTEpPesSX W TMapHu, CTPAXOBAHUE PACXOJIOB, K KOTOPHIM JIUIIO MOXKET OBITh
NPUHYXKIEHO B LEISIX OCBOOOXK/ICHUS 3a7105)KHUKOB). 3aKperuisisi B MyHKTe | cTaThu
928 I'K P® kareropuio mpOTHUBOIIPABHBIX UHTEPECOB, 3aKOHOAATENb HE TOJBKO HE
omnpeneNnusl JaHHOE TMOHSTHE, HO W HE YKa3aJl €ro KOHCTUTYTHUBHBIC MPU3HAKHU.
BwmecTte ¢ TeM MoHSTHE TPOTUBONPABHBIX UHTEPECOB HE MOXKET OBITh BBHIBEJICHO U3

ocHOBHbIX mMojoxxkeHud 'K P® u crnennaibHOro peryiaupoBaHus (CTpaxoBOTO
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3aKOHOJATENbCTBA). [IONBITKH pa3bICHEHHI TaHHOW HOPMBI CO CTOPOHBI BBICILIEH
CyeOHOM WHCTAHIIMM TaK)XK€ HE TMO3BOJISIOT BBISIBUTH CYIICCTBEHHBIC MPHU3HAKH
JTAHHOT'O TIOHATHS: coryiacHO NyHKTY 75 IlocranoBnenus Ilnenyma BepxoBHOro
cyna Poccuiickoit @enepannn «O NPUMEHEHUU CyJaMU HEKOTOPBIX IMOJOKEHUN
pazaena I yactu nepBoit ['paxknanckoro konaekca Poccuiickoin @eneparum» No 25
or 23.06.2015 «cnmenka, MOpH COBEPIICHWH KOTOPOW OBLUT HapyIIeH SIBHO
BBIPAKEHHBIM 3alpeT, YCTAHOBJIEHHBIM 3aKOHOM, SIBJISIETCS HWYTOKHOM, Kak
nocsraronias Ha myOJuYHbIe UHTEpPEChl. TaKoBOW MpHU3HAETCs, HAPUMEp, CIENKa
O CTpaxOBaHMM MPOTUBOMPABHBIX HHTEpecoB (ctathsi 928 ['K PD)». Ilpu
OTCYTCTBUH YETKO 3aKPEIJICHHBIX HA 3aKOHOJATEIIbHOM YPOBHE KPUTEPUEB MOXKET
ObITh BBISBJICHO HECKOJBKO TMOAXOJOB K OIpPEACNICHUI0 MPOTUBOMPABHOCTH
MHTEpeca.

C Touku 3peHuss (POpMaIbHOTO MOAXOJa, MPOTHUBOIPABHOCTH HMHTEPECOB
UMEET MECTO, €CJIM HMMYIIECTBEHHBIE WHTEPECHl CTPAaxoOBaTeNsl MPOTUBOpPEYAT
3aKoHoAaTenbCTBY Poccuiickon denepanmn. PykoBOACTBYSACH JaHHBIM MOJIXOA0M,
CyAbl TPHU3HAIOT TPOTUBOINPABHBIM CTPAXOBAaHWE HKOHOMUYECKUX IOTEPS,
CBSI3aHHBIX C BO3JIOXKEHHEM Ha CTpaxoBaTellsd aJMHHUCTPATUBHBIX MITpadoB 3a
HapylIeHUE TaMOXEHHOTO 3aKOHOJATENbCTBA, 3aKOHOJATENIbCTBA B 00JAaCTH
oOecrieueHus CaHUTAPHO-IMUIEMUOJIOTHYECKOT0 OJIaromnoayyns HaceleHus U T.II.
B TO ke BpemMs B HEKOTOpPBIX CIydYasX Takue ITpadbl BO3JAraroTcs Ha
CTpaxoBaTedsl MpU  OTCYTCTBUM ero BHUHbl  (ymbicma Jub0  rpy0Ooii
HEOCTOPOKHOCTH). B Takux ciydasx, Kak MNpEJICTaBIsETCA, CTPEMIICHUE
CTpaxoBaTesl YMEHBIIIUTh PUCK HEOIArOMPUATHBIX (DPHHAHCOBBIX MOCICACTBUN HE
ABJISIETCSl TPOTUBONpPaBHbIM. CTOUT MNpU3HATH OIIMOOYHBIM OTHECEHHE K
IIPOTUBOIIPABHOMY HMHTEPECY CIydau OTCYTCTBHs y CTpPaxoBaTess JIMIEH3UM Ha
3aHATHE ONPEACICHHON NESITENbHOCTBIO NMPU HAIWYMK JOTOBOpA CTPaxOBaHUs
umytecta (Onpenenenue BAC PO ot 14.03.2007 Ne 2121/07), HECOOTBETCTBUS
3aCTPaXOBAHHOTO HMYIIECTBA CAHUTAPHO-IIIHMIEMHUOJIOTHYECKUM IIPAaBWIAM U

HOpMam, 060p0T KOTOPOI'0 IIPHU3HAH HC3AaKOHHBLIM BCJICACTBHUC HCTCUCHUA CPOKaA

rogHoctu  (Ompenenenne BAC PO ot 29.12.2009 Ne BAC-17312/09),
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MIPEIOCTABIICHUS 3aBEJOMO JIOKHBIX CBEJICHWN B OTHOIICHWH 3aCTPaxOBAHHOTO
umymiectBa (Pemenue JleanHckoro paiiorHoro cyaa r. Boponexka Ne 2-5124/2017
ot 12.12.2017, KaccammonHoe ompenaesieHHe Xa0apoBCKOTO KpaeBOTO Cyja OT
30.06.2010 mo memy Ne 33-4312). Kpome TOro, JaHHbIN MOJAXOJA HE MO3BOJISET
OTBETUTh HA BO3HUKAIOUIMN B CYyJCOHOW MpaKTUKE BOINPOC O TOM, UMEIOT JIH
3HAUEHHUE NJIs OLEHKH HWHTEpeca KaK MPOTHMBOIPABHOIO 3aKOHHOCTH BIAJCHUS
CTpaxoBaTeJIeM 3aCTPaXxOBaHHBIM HWMYIIECTBOM H COOJIFOJICHHE WM HHBIX
HOPMATHUBHBIX TPEOOBAHUN K UMYIIECTBY.

MarepuanbHbId TTOJXO0 TPEANOoiaraeT, 9To MPOTUBOIPABHBIM MPU3HACTCS
Hapyliaroiee JIeUCTBYIONIEE 3aKOHOAATEIBCTBO IMOBEJICHUE 3aUHTEPECOBAHHOTO
U, «B PE3yJNbTaTe KOTOPOTO U3 MpeaMeTa HHTepeca HW3BJIEKAETCS BBIF0Ja
(monb3a)»!'®. CregoBarenbHoO, OLEHKa MPOTUBOIIPABHOCTH J0JDKHA 3aKIII0UATHC BO
BCECTOPOHHEM aHaJIM3€ TOBEJACHUS CTpaxoBaTelsisd, BKIIOYAs CTENEHb BHHBI,
COOTBETCTBHE TMPHUHATOMY CTaHJIAPTy TNOBeACHUS. B 3TON CBA3M BBI3BIBACT
OonbIIIE COMHEHHMS KBATM(UKAIMS WHTEpeca Kak TMPOTUBOMPABHOTO TIPH
CTpPaxOBaHWU OTBETCTBEHHOCTH 3a HapYIIEHHWE TaMOKEHHOI'O 3aKOHOJATEIbCTBA B
Cly4ae OTCYTCTBHS BHHBI CTPAaxoBaTeNsi W COONIOACHHUS WM OOIICIIPHHSITOTO
CTaHAapTa MOBEJACHUSI.

B Hacrosiiee Bpemsi cyiaM MPUXOJUTCS CAMOCTOSITENIbHO, OCHOBBIBASICh Ha
BHYTPCHHEM YOEXKICHHUH, ONPENCsATh, HMEET JM MECTO MPOTUBOMPABHOCTH
MHTEPECOB B KaXJOM KOHKpeTHOM ciyyae. Kak creactBue, oTmedaercs
HEOTPENICTICHHOCTh ¥ CHTYaTUBHOCTh PEIICHHM, OTCYTCTBHUE €IMHOOOpa3ms
CyJeOHOM MPaKTUKH.

B »TOif CBA3M JIOKTpUMHA CTPAaxOBOrO IpaBa HE MOXKET OMUpaThCs Ha
pa3HOHAIPaBJICHHBIC BBIBOJBI CyACOHON MPAKTUKU C IETbI0 BBIPAOOTKH OOIIMX
KPUTEPHUEB «IIPOTUBOIPABHOCTU.

AHanu3 3apyO0eXHOro 3aKOHOJATENbCTBA IOKA3bIBACT, YTO IOHSTHE

«TPOTHUBOMPABHBIA  MHTEpPEC» HAXOAUTCS BHE cdepbl 3aKOHOAATEIBHOTO

19 ®dorenscon H0.B. CtpaxoBoe npaBo: TEOPETHYECKUE OCHOBHI U MPAaKTUKa npuMeneHus. M., 2012. C. 112.
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PETYIUPOBAHMSI W OMPENETSETCS HAa YPOBHE CyIeOHOW MPAKTUKU W JOKTPHUHBL
Amnanmornunoe cratbe 928 'K PD pazgenenne M0okHO HaWTH BO (DpaHITy3CKOM
JOKTPUHE CTPaxOBOrO IpaBa, BBIICISAIONIEH MPOTHUBOMPABHOCTH LENIH JOTOBOpa
ctpaxoBanus (la cause illicite) u cobcTBeHHO TTpOoTHBOIIPaBHEIN nHTEpeC (le risque
non-assurable). Tak, k goroBopaMm cTpaxoBaHUSI C MPOTUBONPABHON IEIBIO
OTHOCSIT COTJIAUIEHHUs, MPEAINOoiaratolye COBEPIICHUE YIOJIOBHO HAaKa3yeMbIX
JeSTHUN, a TakKe MOIICHHUYECKOe HAPYIICHHE HAJIOTOBBIX, (DMHAHCOBBIX U
CXOKHMX NpPEANUCAaHWI; HApyIIalole UMIIEPATUBHBIE HOPMBI; HAIlpaBJICHHbBIE Ha
00X0JT YCTAaHOBJIEHHOTO aJIMUHUCTPATUBHBIM WJIM YTOJOBHBIM aKTOM 3ampera Ha
BEJICHWE TOW WM WHOW AestenbHOCTH. COOCTBEHHO MPOTHUBOIPABHBIN HHTEPEC
OoOHapyKHMBaeTCsl MPU CTPAXOBAHUM HKCILTyaTAIMOHHBIX PACXOOB «ITyOJIUUYHBIX
JIOMOBY, TIOJIOJIbHBIX JMUKEPOBOJOYHBIX 3aBOJOB, OIMepanuid Mo KoHTpabaHIe,
IPOCTUTYILIMH, BBIPAIIMBAHNS HAPKOTUUYECKUX PACTEHUN, OKa3aHUU MEIULUHCKUAX
yCIIyT JIMIIAMHU, HE UMEIOIIMMU COOTBETCTBYIOIIECH KBaTU(UKAIIUY.

BonpmmHCTBO 3apyO0eHBIX MPABOMOPSIKOB HE JOMYCKAIOT CTPaXOBaHUE
OTBETCTBEHHOCTH, IPEAYCMOTPEHHOM YTOJIOBHBIM 3aKOHOJATENBCTBOM.
CrpaxoBaHve aJIMHUHUCTPATUBHOW  OTBETCTBEHHOCTH  pa3peliaercs, ecliu
aIMUHHUCTPATUBHOE MPABOHAPYILIECHUE HE COJICPKUT DJIEMEHTOB NMPECTYIUICHHUS, a

IMOBCACHUC CTPAXOBATCIIA HAXOAUTCA B paMKaX OIIPCACIICHHOTO CTaHAapTa.

Kak npencraBinsieTcsi, Ha COBpEMEHHOM 3Tane pa3BuTus ctathd 928 'K PO

HC HVYXAACTCA B CYIICCTBCHHOM H3MCHCHHUHU, IMOCKOJIBKY OCHOBHBIC HpO6JI€MI>I

IIPAaBONIPUMEHEHUS JAaHHOM HOPMBI JOJDKHBI Pa3pelaTbCs Ha YPOBHE JTOKTPHUHBI U
CyneOHOM TpakTHKU. B TO ke BpemMsi MOXHO MNPEMJIOKUTH CyaaM OOpaTHTh
BHUMAaHUE Ha TO, YTO OLEHKAa HHTEpeca KaK IPOTUBOIPABHOIO MOXKET
OCYIIECTBISITBCS HE MO (HOpPMaTbHOMY MPU3HAKY (HATUYME WIM OTCYTCTBHE
COCTaBa, [IPENYyCMOTPEHHOT O aIMUHUCTPATUBHBIM WU YTOJIOBHBIM
3aKOHO/JATEIbCTBOM), a IO MaTepUalIbHOMY IPU3HAKY, CBSI3aHHOMY C

YCTAHOBJICHUCM CTCIICHH BUHBI CTPAXOBATCIIA.
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9. IIpeanmer a0roBopa HMMYHIIeCTBEHHOro crpaxoBanusi. «HarypaabHas»
¢popma crpaxoBoro Bozmemenus (myHkT 1 crateu 929 I'K P®D)

BrlmiaTa cTpaxoBoro Bo3MenieHUs] B HaTypajibHOM (opMe CTaHOBUTCS BCE
Oonee BOCTpeOOBAHHOW W PACIpPOCTPAHSETCS HAa HOBBIC BHUABI CTpaxoBaHUs. B
Hactosmee BpeMsi oHa siBiserca npuoputetHort B OCAI'O, a Takke IIMPOKO
NpUMEHSIETCST B CTpaxoBaHWM  aBTOTpaHCHOpTHBIX  cpenctB  (KACKO).
3apyOeKHBIN OMBIT TOKA3hIBAET, YTO 3Ta (hOpMa BO3MEIIECHHUS TAKKE TPUMEHSIETCS
B CTPaxOBaHUU HEABM)KMUMOCTU (CTPaXOBIIMK OPraHU3YeT U OIUIAYMBAET PEMOHT
MOBPEXKJEHHBIX JIOMOB, KBapTUp U T.I.). JloroBOpoM CTpaxoBaHHUsS pHUCKA
IOPUMYECKUAX PACXOJI0B MOXKET OBITh MPEAYCMOTpPEHA 00SI3aHHOCTh CTPAXOBIIUKA
PeOCTaBUTh BO3MEIICHHE B HAType, TO €CTh OpPraHM30BaTh HOPHUAMYECKHUE
KOHCYJIbTAIIMH U 3aIIUTY CTPaxoBaTess B Cy/JIE.

Kpome Toro, HaTtypanbHas ¢popma Bo3MelleHUs: puMeHsieTcst B Poccun u 3a
pyOekoM B paMKax J100pOBOJIBLHOTO MEIUIIMHCKOTO CTPaXOBaHUSI.

B mHacrosimiee BpeMsi B POCCHIICKOM TMpaBe BO3MOXKHOCTb BBIIIIATHI
CTPaxOBOTO BO3MEILIEHUS B HATYpaJIbHOU (hopme 3akperieHa B myHKTe 4 crarbu 10
3akoHa 00 opraHu3anuu cTpaxoBoro jaena. CoriacHO 3TOMY MYHKTY YCIOBUSIMHU
CTpaxOBaHUs MMYILIECTBA U (MJIM) TPAXKIAAHCKON OTBETCTBEHHOCTH B TMpejeiax
CTPaxOBOM CyMMBbI MOXET TMpEAyCMaTPUBATBCS 3aMEHAa CTPAXOBOW BBIIIIATHI
(cTpaxoBOro BO3MEILEHHMS) MPEJOCTABICHHEM HMYIIECTBA, AaHAJIOTUYHOIO
yTpauyeHHOMY MMYIIECTBY, a B Clydyae MOBPEXKICHUS UMYIIECTBA, HE MOBJICKIIETO
€ro yTparhbl, — OpraHu3anven u (Win) oIiaTod CTPaXOBIIMKOM B CUET CTPaAXOBOTO
BO3MEILIEHHS] PEMOHTA MOBPEKIEHHOTO UMYILIECTBA.

O4eBUAHO, YTO TMOJOXKEHHUE 3aKOHOJATEIhCTBA, oOmpenesstonee GHopmy
WCIIOJHEHUSI  JIOTOBOpA  CTPAaXOBaHMs, OTHOCHUTCSI K  YacCTHO-IIPAaBOBOMY
PETYJIMPOBAHUIO CTPAXOBBIX OTHOIICHUN U TOJKHO cojiepkathes B 'K PO.

[IpuBenennas Boilie (HOpMyJIUpoBKa 3akoHA 00 OpPraHU3alMy CTPaXOBOTO
nena B Poccuiickoii @enepanuy npeayCcMaTpUBAET BO3MOYKHOCTh MPUMEHEHUS
HATypajJbHOTO BO3MEIIEHHUS JHUIIb B JOrOBOpaX CTPAaxOBaHUS HUMYIIECTBA H
TPaXIAHCKOW OTBETCTBEHHOCTH. J[7I1 WHBIX BHJIOB CTpaxoBaHUs Takas Qopma
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BO3MEILICHHSI 3aKOHOAATEIbCTBOM HE MpeaycMoTpeHa. B To ke Bpems oOHa
BOCTpeOOBaHA M B JAPYTUX BUAAX CTPaxXoBaHHs (HANpPUMEp, MPH CTPAXOBAHUU
(MHAHCOBBIX PUCKOB, MTPHU T10OPOBOIHLHOM MEIUIIMHCKOM CTPaXOBaHUU).

Ananuzupyemasi GopMyIHpOBKa TaKKE CYIIECTBEHHO OTPaHUYMBAET PopMy
HaTypajibHOro  Bo3MmeneHus. OHO  MOXET OCYILIECTBIAThCA B (dopme
NPEAOCTABIEHUS 3aMEHSIOMIETO MMYIIECTBA WJIM PEMOHTA MOBPEXKICHHOTO
uMmyniectBa. lIpuBeeHHOE BBIIIE MOJOKEHWE HE OXBAaThIBAET BO3MOYKHOCTH
HATypajJbHOTO BO3MEIIEHUS B (opMe OpraHU3alMM M OIJIaThl YCIYT, a TaKxke
MPOBEJCHUS UHBIX PabOT, HE CBA3AHHBIX C PEMOHTOM.

B cBsa3u ¢ sTuM mpeanaraercs M3MEHHMTh ONMCAaHUE MOpeaMETa JIOTOBOpa

ctpaxoBaHus B myHKTe 1 ctathu 929 T'K P®D Ttak, 4ToOBI OHO YYHUTHIBAJIO OBl

BO3MOXHOCTh HC€ TOJbBKO BO3MCIICHUA Y6BITKOB (KaK 9TO IMPCAYyCMOTPCHO

JIEHCTBYIOIIIEH pelakiueli), HO W MCHOJHEHWS B (GopMe HATypaabHOTO

BO3MCIICHUS. CJ'IeI[yeT YKa3aTb, 4YTO CTPAaxXOBOC BO3MCHICHHUC B HaTypaHBHOﬁ

dopme (a mmMeHHO B (OopMEe TPETOCTABICHUS BEIIM TOTO K€ POJa W Ka4decTBa,
UCTIPABIICHUS TTOBPEXKJACHHON BN M T.II.) BO3MOXXHO, €CJIA 3TO MPEIyCMOTPEHO
3aKOHOM WJIM JIOTOBOPOM CTPaXOBaHHUSI.

PasznuuHbIe TIpaBOBBIE CHCTEMBI TMO-Pa3HOMY pEHIalOT BOMPOC O TOM, KeM
OCYIIECTBIISIETCS BHIOOp MEXIy JACHE)KHOW M HaTypajdbHOU (popmMamMu CTpaxoBOTO
Bo3MetieHus. B gactHocT, B BenmukoOpuTanuu 3TOT BEIOOP, MO 001IeMy TIPaBUITY,
NPEOCTABIISETCS CTPAXOBIIUKY, BO (DpaHIMM — CTpaxoBaTeN0. 3aKperuicHUE
BBIOOpa ()OPMBI BO3MEIIICHHUS 32 CTPAXOBIIMKOM B PSJIC CIydaeB MOXKET ITOBJICUYb
HapylIeHHEe TpaB CTpaxoBaTelei, OCOOCHHO SBIISIONUXCSA TMOTPEOUTEISIMH.
Jlenexxnast (hoopMa BO3MEIIEHUS SBISETCS OoJiee YHHUBEPCATBHOM, MOCKOJIBKY HE
BOBJICKACT B  CTPaxOBbIC  OTHOIICHHWS TPETbE  JIMIO,  BBITOJHSIOIICE
COOTBETCTBYIOIINE PabOThI (OKa3bIBAIOIIUE YCIYTH | T.11.). [Ipu nenexHoin popme
BO3MEIICHHUS OTCYTCTBYET MpoOJeMa OTBETCTBEHHOCTH 3a KayeCTBO HCIIOJIHEHUS,
BBIPAXKEHHOTO B HaTypaJibHOU (hopme.

B psime cimydaeB cTpaxoBarenio (BBITOJONPUOOPETATENIO) MOXKET OBIThH
YJI00HO BOCIIOJIB30BAThCSl HATypalIbHOW (opmoil Bo3MemieHus. OJHAKO Kpyr
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TaKUX CIIy4aeB JOJDKEH OBITh OYEpUYEH CAMHM CTPaXOBaTeJIeM B 3aBHCHUMOCTH OT
KOHKPETHBIX 00CTOATENBCTB. TakuM 00pazom, Mo oliiemMy mpaBuity BEIOOp GopMbl
BO3MEILEHHSI TOJDKEH OBITh MPEIO0CTABICH CTPAaXOBaTEIIO.

B 10 Xe BpemMs B paMKax JOTOBOPOB CTPaxOBaHHUS C Yy4acTHEM
HpeANnpUHUMAaTEeNell MOXeT OBITh BOCTPEOOBAHO YCIOBHE O TOM, YTO BBHIOOp
(GopMBI BO3MEIIEHUS 3aKPEIUISETCs 32 CTPAXOBIIMKOM. MOXHO OKUAATh, YTO IO
JIOTOBOPY, KOTOpBIM MpEAOCTaBIsIeT MpaBO BbIOOpa (QOpPMBI  HUCIIOIHEHUS
CTPaxOBIIKKY, pa3Mep CTPaxoBOW MpeMuu OylIeT HUXKe, YeM pa3Mep CTPaxoBOMH
MIPEMUH 110 JOTOBOPY, Iie (opMy HCTIOTHEHHS BBIOMpAET cTpaxoBaTeinb. s nu,
BEIYIUX MPEANPUHUMATEIBCKYIO IESTeNbHOCTh, MPEAINOoaraeTcsi OTCYTCTBUE
CYIIECTBEHHBIX WH(POPMALMOHHBIX IUCHPONOPLUUN, MPE3IOMHUPYETCS PaBEHCTBO
MEPETrOBOPHBIX Bo3MOKHOCTeW. [loaTromy B ciaywasx, Korma CTpaxoBaTelb
SBISICTCA ~ NpPEANpPUHUMATENEM, 3aKOHOM  MOXET OBbITh  MPEeayCMOTpEeHA
BO3MOXKHOCTh 3aKJIIOUEHHUS JIOTOBOpa CTPaxOBaHMSA, B KOTOPOM BBHIOOp (OpMbI
WCIIOJTHEHUS OCYIIECTBIISIET CTPaXOBIIHK.

C y4eTroM H3JI0KEHHOI0 MpeJIaraeTcss mpeaycMorperb B ctaTthe 929 T'K

P®, uto BBI6OD d)ODMBI BO3MCIICHUA OCYIIICCTBIIACTCA CTPAXOBATCICM, €CJIM MHOC

HC IMIPCAYCMOTPCHO 3aKOHOM.

OmnpeneneHue mnpeaMeTa JI0TOBOpa  HMMYLIECTBEHHOI'O  CTpaxOBaHUS,
conepkaiieecs B mynkte 1 crateu 929 I'K PO, nopoxnaer u unyo npodiemy. B
ATOH CTaTb€ YINOMMHAETCS BO3MOYKHOCTb BBIIUIATHI CTPAXOBOTO BO3MEIIECHHUS
CTpaxoBaTeIld MWW BbIrofonpuodOperarento. B To ke BpeMs B JI0roBopax
CTPAaxOBaHUsl OTBETCTBEHHOCTH MOXET NPHCYTCTBOBATH 3aCTPAXOBAHHOE JIMILIO,
KOTOPO€ TpHU HACTYIUIEHMHM CTPaxOBOI'O CIIy4as OKa3bIBAETCSl MPUUYMHUTEIEM
Bpena. B cinyuae, eciu Takoe 11110 100pOBOJIEHO BO3MEIIAET BPE] MOTEPIEBIIEMY,
OHO, HECMOTpSI Ha 3TO, HE BIPaBE OOPAaTUTHCS K CTPAXOBLIMKY C TPEOOBAHUEM O
BBIIJIATE CTPAaXxOBOI'O BO3MEILIEHHUS B CBSI3U C OTPaHUYEHUEM, YCTAHOBJIEHHBIM
nyHkrom | crareun 929 'K P®. B 3r0ii cuTyauuu JOrOBOp CTpaxoBaHUs
(pakTHUEeCKM HE NOpPOXKIAET Ty CTPAXOBYIO 3alIUTy, Ha CO3/JaHHE KOTOpOil

CTOPOHBI PACCUUTBHIBAJIN ITPH CI'O 3aKIFOUYCHHUH.
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C yuetoMm u3noxxkeHHoro npemnaraercs B cratbe 931 'K PD ykazars Ha TO,

qTo 34CTPAXOBAHHOC JIUIIO, BO3MCCTHUBIIICC IPUYMHCHHBIN UM BpEa

IMOTCPIICBHICMY, BITPABC HOTD€6OBaTB BBIILIATHI CTPAXOBOTO BO3MeElIeHMs. B ITYHKT

1 crateu 929 I'K P® cneayer BKIIOYHTH YIIOMHUHAHUE O TOM, YTO CTPAXOBILUK
00s13aH BO3MECTUTh YOBITKM CTPaxoBaTeJl0, BBITOAOIPHOOpPETATENIO, a B CIIydae,

npeaycMoTpeHHoM ctatbel 931 'K PD, — 3acTpaxoBaHHOMY JIUILY.

10. Knaccupukanusi BUI0B UMYHIECTBEHHOr0 cTpaxoBaHus (cratbsi 929 I'K
P®)

B ropunudeckoii muTepaType BHICKA3bIBAIOTCA MPEATOKEHUS 00 OTMEHE HIIH
CMSTYEHUM  KJIacCU(PUKAMM  BUAOB  HMYIIECTBEHHONO  CTpaxOBaHus,
npeaycMoTpeHHor crarbeit 929 'K P®. IlpuBoastrcs mnpuMepbl BHIOB
CTPaxOBaHHUS, KOTOPbIE HE BIOJHE «YKJIAJIbIBAIOTCS» B CYLIECTBYIOLUE BH/JIbI
(Hampumep, CTpaxoBaHHE OTBETCTBEHHOCTH AUPEKTOPOB U JOJKHOCTHBIX Jull). Ha
ATOW OCHOBE JENAeTcsi BBIBOJ O TOM, YTO CYLIECTBYIOIIAs KJacCHU(pUKAILUs
ABJIAETCS NPEMATCTBUEM JUIsl Pa3BUTHsSI POCCHMCKOrO CTPaxoBOro pbIHKA. B
O00OCHOBaHME 3TOM TO3UIMU TMPHUBOJUTCS TaKXKE CChUIKA Ha 3apyOeKHbIC
[PAaBOBbIE CHUCTEMBI, TJI€ OOBIYHO HE BBIACISAETCS B Kau€CTBE CaAMOCTOSITEIBHOTO
BUJA CTPaxOBaHUE NPEAIPUHUMATENBCKUX ((PUHAHCOBBIX) PUCKOB.

B To ke Bpems oOmiee pasaeneHre UMYIIECTBEHHOTO CTPAaxOBaHHUS Ha
CTpaxOBaHUE UMYILECTBA, rpaXk1aHCKOM OTBETCTBEHHOCTH U
NpeIpPUHUMATEIBCKUX ((PMHAHCOBBIX) PUCKOB MpuMeHsieTcs B Poccun yxe Oornee
JBaUATH JIET. JTO pa3JIeJ€HUE B LIEJIOM aJI€KBaTHO BOCIPUHUMAETCS CyAEOHOU
IPAaKTUKOW, HAXOJUT CBOE IMOATBEPXKACHUE B JIOKTPUHE U IMOHSITHO IOPUCTaM U
ApyTUM cHOenuasucTam B cdepe crpaxoBanus. [lo 3TumM mnpuumHaMm, Kak
IPECTaBIISIETCA, ITO OOILIEe pa3/IeIEHUE CIEyEeT COXPAHUTb.

ITpu 3TOM HMerOLLYyIOCS KIacCU(PUKALUIO ciienyeT yTouHuTh. [Ipexe Beero,
B cTaThio 929 'K P® crnenyer nepeHecTu omnpe/esieHne CTpaxoBaHus (PUHAHCOBBIX
PHUCKOB, KOTOPOE B HACTOSLINI MOMEHT COJIEPKUTCS B MyHKTE 4 cTathu 4 3aKoHa
00 opraHu3alMu CTPaxoBOro jaena. Takoil mepeHoc, B CBOIO OYepeib, MO3BOJISET
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MOCTaBUTh BOMPOC O TOM, HEOOXOAMMO JIM BBIJICICHUE CTPAXOBAHUS
MPEANPUHUMATEIILCKOIO PUCKA B KQUECTBE CaMOCTOSITEILHOTO BUJIa CTPaXxOBaHUs,
mubo gocratouyHo ykazaHus B ctatbe 929 'K PD Ha cTpaxoBaHue (pUHAHCOBBIX
PHUCKOB. Hetpyano 3aMETUTh, 4TO onpeiesieHne CTpaxoBaHUs
IpeANPUHUMATEIICKUX PUCKOB (MOAMYHKT 3 myHKTa 2 ctatb 929 'K PO, nyHKT
5 crarbu 4 3akoHa 00 OpraHU3aIMM CTPaxOBOTO Jieia) ABJIAETCS OoJiee Y3KUM H
MOJTHOCTHIO  TIOTJIONIAETCS OMPEEICHUEM CTpaxoBaHUs (UHAHCOBBIX PHCKOB
(myHKT 4 cratbu 4 3akoHa 00 OpraHU3alMKM CTPaxoBOro jena). B cBsizu ¢ >tum

npeuiaraercss B noanyHkre 3 nyHkra 2 cratbd 929 'K P® 00beAMHUTHL ATH

dJODMVJ'II/IDOBKI/I B OJHY, IIPpUBCAA onpeacICHUC CTpaXOBAHUSA

NpEANPUHUMATEILCKUX PUCKOB KAaK YAaCTHBIM CIy4Yaul CTpaxOBaHUS d)I/IHaHCOBBIX

PUCKOB.

Kpome Toro, HeoOX0aUMO HM3MEHUTH CYIIECTBYIOUIYIO KiacCU(PHUKALMIO B
YacTH CTPaxOBaHUsI OTBETCTBEHHOCTU. B HacTosIIee BpeMsi 3TOT BUJI CTPAXOBAHUS
paszensieTcs Ha JBa IMOABUAA: CTPaXOBAHHE OTBETCTBEHHOCTH 33 NPHYMHEHHE
Bpena (cratbss 931 'K P®) um crpaxoBaHHME€ OTBETCTBEHHOCTHU 3a HApyIICHHUE
noroBopoB (crates 932 'K P®). Ha mnpakrtuke, OJHAKO, MHOTHE JOTOBOPBI
CTpaxOBaHUs OTBETCTBEHHOCTH OOBEAMHSIOT 00a ATUX dJeMeHTa (CTpaxoBaHHE
OTBETCTBEHHOCTH TMEPEBO3YUKOB, HOTAPUYCOB, OICHIIMKOB W T.1.). llpu
3aKJIFOUEHUU JIOTOBOpAa CTPaxOBaHHUsI 00€ CTOPOHBI HMCXOAAT W3 TOTO, YTO
BO3MOHAsi OTBETCTBEHHOCTh MOKET HOCUTh KaK JIOTOBOPHYIO, TaK U JICJIUKTHYIO
npupoay. B HEKOTOpBIX Cily4yasx OINpEJEICHUE XapaKTepa OTBETCTBEHHOCTHU
MPEJICTaBIsIET OTACNBbHYIO IPaBOBYIO MpoOJIeMy, HE [0 KOHIIA pELICHHYIO B
pPOCCHIICKOIN JOKTpUHE (CTpaxOBaHME OTBETCTBEHHOCTU IUPEKTOpoB). [Ipu 3ToM
NOTPEOHOCTh B CTPAXOBAHUU TaKOW OTBETCTBEHHOCTH CYIIECTBYET, HECMOTpS Ha
3T TOKTPUHAJIbHBIE TPYAHOCTH.

B  Hacrosimiee BpeMs  pa3fenbHOE€  PEryJIMpPOBAHHME  CTPaXOBaHUS
OTBETCTBEHHOCTH 3a [PUYMHEHUE Bpela MW  CTPAaxOBaHUS JOTOBOPHOMI
OTBETCTBEHHOCTH CBSI3aHO B TMIEPBYIO OYEPE/lb C CYIIECTBOBAHUEM UMIIEPATUBHBIX
HOpPM, OTPaHUYUBAIOUINX BTOPOI M3 Ha3BaHHBIX MOJABUIOB. Peub uaer 06 obiem
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3anpere Ha CTPaXxOBaHUE OTBETCTBEHHOCTHU MO A0roBopy (myHKT 1 cratem 932 'K
P®), a Takke 0 HEJOIMMYCTUMOCTH BKJIKOYEHUS B TAKHE JOTOBOPBI 3aCTPAXOBAHHBIX
aun (myHKT 2 ctatbu 932 'K P®). B To xe Bpems, Kak yKka3aHO MOJApOOHEe B
paznenax 17-18 Hacrosmedl KoHuenuuu, 3TH OrpaHUYEHHUs LEIECO00pa3HO
OTMEHUTh. OOImMH 3ampeT Ha CTPaxOBAHHWE JIOTOBOPHOH OTBETCTBEHHOCTH
(akTUUEeCKH HE TNPUMEHSETCS CyJaMH, IOJ0OHBIE JOrOBOPHI 3aKIIOYAKOTCS U
UCIIOJTHSIOTCS CTPAXOBIIUKAMHU; IIPUYHUHBI, IO KOTOPBIM 3TOT 3anpeT ObUT BKIIOUEH
B 'K P®, B HacTosiiee Bpemsi yTpaTWIM CBOI aKTyaldbHOCTh. OTCYTCTBYIOT U
MPUHIUINATIBHBIE OCHOBAHMS JUJII COXPAHEHHS] OIPAaHUYEHUS, YCTAaHOBJIEHHOTO
nmyHKToM 2 ctatbu 932 'K PO.

ITpu Takux 0OCTOSTENBCTBAX pa3JCIbHOE PETYIMPOBAHUE CTPAXOBAHMS
OTBETCTBEHHOCTH 3a NMPUYMHEHHE Bpela U 3a HapylleHue JOoroBopa Ooiiee He

ABJACTCS HCHGCOO6p33HI)IM. Takum 06p330M, npcajaracrcs yKa3aTb B IIOJITYHKTC

2 nyHkTa 2 ctatbu 929 'K P® Ha eamHBIN BUI CTPAaxXOBAHUSA — CTPaAXOBAHUE

OTBCTCTBCHHOCTH.

ITpy npuMeHEeHHH 53TOro OOBEIMHEHHOTO BHJA CTPaXOBaHUS CIEAYET
YUHUTBIBATh, YTO TEPMUHOM «OTBETCTBEHHOCTHY», HCIOJIb3YEMbI B €r0 HAa3BaHUH,
MOJKET BKJIIOYaTh HE TOJIBKO OTBETCTBEHHOCTh 332 HEUCIIOJHEHHE (HEHaAJIexalee
UCIIOJHEHHE) 0053aTEIbCTB B CTPOIOM CMBICJIE, HO U 3@ CAMO MCIIOJIHEHUE JI0JTa.
[Ipu 3TOM KpYTr CTPaxoBBIX PUCKOB U MOPSIOK OMPENEIEHUS pa3Mepa CTpaxoBOro
BO3MEIICHHUS  OIPENEISAIOTCS CTOPOHAMM  JIOTOBOpA CTPAXOBaHUS IO  HX

YCMOTPEHHUIO.

11. IlesecooOpa3HOCTL BBeACHUS CTPAXOBAHUS TMOPYUYMTEJIbCTBA KAaK
OT/eJIbHOT0 BUAA cTpaxoBanus (craTths 929 I'K PD)

Bompoc 0 3aK0HOIATENBHOM 3aKPEIUIEHUM CTPaxOBaHUs IMOPYYHMTEIbCTBA
BO3HUK B CBSI3M C W3MEHEHUSIMHU, BHECEHHBIMH B 4YacTh 4 cTaTbu 29 HBIHE HE
nerctBytroniero denepanbHoro 3akoHa ot 21.07.2005 Ne94-d3 «O pazmenieHuun
3aKa30B Ha TIOCTAaBKM TOBApOB, BBIMIOJIHEHHE pa0OT W OKa3aHWE YCIyr IS

roCyAapCTBCHHBIX W MYHHIUIIAJIIBHBIX HYXID). CDeI[CpaJ'IBHBIM 3aKOHOM OT
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27.07.2010 Ne 240-®3 «O BHeceHMH M3MEHEHHMI B ['pagoCTpOUTENBbHBIA KOAECKC
P® u otnenbHbIe 3aK0HOAATENBHBIE aKThI Poccuiickont denepannmny CTpaxoOBaHUE
OTBETCTBEHHOCTH OBUIO HCKIIOYEHO W3 CHOCOOOB OOECredYeHUs HCIOJIHEHHUS
rocyJapCTBEHHOT0 M MYHHUUMIIAJIBHOTO KOHTpakTa. (OCHOBHOW NPUYHMHOU
NOJI0OHBIX M3MEHEHUW MOCTYKUIIO OTCYTCTBHE JETAJIBHOIO 3aKOHOJATEIBHOTO
peryJiMpoBaHMsl JaHHOTO BHJAA CTpaxoBaHWs. B pe3yinbrate Ha MpaKkTHKE
pacnpocTpaHeHHE MOIYYHIM MHOTOUYUCICHHBIE 3J0yHNoTpeOaeHus, 0aHKPOTCTBA
CTpPaxoBbIX KOMITAaHWHM. MIMenuch Takke cilydyal MOLICHHUYECTBA, BOZHUKILIETO B
CBSI3M C HEBO3MOXKHOCTBIO MPEIBSIBICHUS PErPecCHBIX TPeOOBaHHI CO CTOPOHBI
CTPaxOBIIMKOB U3-3a HEJOOPOCOBECTHOCTH cTpaxoBareneil. Kpome Toro,
BO3MOKHOCTh HCKJIIOUECHHSI M3 CTPAXOBOIO IMOKPBITUS PUCKOB HEUCIOJIHEHUS
00513aTeNBCTB BCIEACTBUE yMBbICIA WM TpyOOil HEOCTOPOXKHOCTU MPUBOAMIA K
OCJIa0JICHUIO CTPAXOBOM 3alTUTHI 10 JAHHOMY BUJy CTPaXOBaHUSI.

B kauecTBe anbTepHATHBBI paHEEe MPEITYyCMOTPEHHOMY B 3aKOHOJIATEIIbCTBE
O TOC3aKyIIKaX CTPAaXOBAaHUIO OTBETCTBEHHOCTH OBUIO NPEMJIOKEHO CTPaxOBOE
MOPYYMUTENCTBO, PUCKHU 110 KOTOPOMY MOTJIH ObITh 3aCTPaXxOBaHbl MOJTHOCTHIO WIIH
YaCTUYHO Yy JIPYroro CTpaxoBIIMKAa. B oTiMYMe OT CTpaxoBOTO NMOPYYHUTEIHCTBA
WHCTUTYT TIOPYUYUTEIBCTBA, MPEyCMOTpEHHBIN naparpadom 5 rinapoit 23 'K PO,
HE MPENOCTABIISIET BO3MO>KHOCTH MEePECTPaXOBaHUA. Bnocnencreun
MunucrtepctBo (unancoB P® BbICTYNHIO C TMPEIJIOKEHHUEM O pPa3BUTUHU
CTPaxOBOTO MOPYUYUTENIBCTBA «KaK OCO0O0M oTpaciu cTpaxoBaHus». OgHUM U3
MOTHMBOB BBEJCHHUS IIOPYYHUTEIBCTBA B CTPAXOBYIO JESATEIBHOCTH CTANIA
BBILICYKA3aHHBIE CJOKHOCTH C HWCIOJIb30BAHMEM CTPaXxOBaHUS TI'PAKIAHCKOU
OTBETCTBEHHOCTH 110 10roBOpY (cTaths 932 'K PD).

WNnesd 3aKOHONATENIBHOTO 3aKPEIIEHHs CTPAXOBOIO IOPYYUTEIbCTBA B
KauyecTBE CaMOCTOSITEIbHOTO BHJIa CTpaxOBaHMs Takke Obula  BbI3BaHA
HEO0OXOIUMOCTBHIO MCIOJIb30BaHUSI MHOCTPAHHBIX MEPECTPAXOBOYHBIX €MKOCTEH U
BOBJICUCHHUSI JIEATEIBHOCTH IO BbIIaYM TOPYYUTEIBCTBA B CQepy CTPaxoBOU
JESATENBHOCTU. DTO MO3BOIMIIO OBl OCYIIECTBIISTH BHIIUIATH B HEJICHEKHOU (popme,

a TaKXKeC KBaHHq)HHHpOBaTB JO0XOAbl M BBIIIIATBI, CBA3aHHBIC C BI)II[&‘ICIZ
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CTPAaxOBOT'0 MOPYYMTENIbCTBA, KaK PE3yJbTaT CTPAXOBOW JEATEIBHOCTH (4YTO, B
CBOIO Ouepenb, MpeAnonaraio Obl HEOOXOAMMOCTh (POPMHUPOBAHUS CTPAXOBBIX
pPE3EpPBOB, a TaKXKE OCBOOOXKACHHE OT HAJIOrOOOJIONKEHUS ONeparuii mo BblAaud
Nopy4uTeNbeTB). OAHAKO JaHHOE NPEMIOKEHHE HE MOJIYYWIO MOIIEPKKU
cTtpaxoBoro cooOmiectBa, banka Poccum um Comera npu Ilpesunmente PO 1o
KOAU(UKAIIMK U COBEPIICHCTBOBAHUIO TPAXAAHCKOTO 3aKOHOAATeNnbcTBAa. OMHUM
Y3 OCHOBHBIX apryMEHTOB MPOTHB BBEJEHUS CTPAXOBOI'0O MOPYUYUTEIBCTBA CTAJIO
OTCYTCTBUE JOKTPUHAIBHBIX OTIUYHUI OT MOPYUUTENBCTBA, MpeycMoTpeHHoro 'K
P®, a Taxke HeleEIecooOpa3HOCTh €T0 3aKPEIUICHUS MPU HAJTMYUA WHCTUTYTA
HE3aBHCUMOM I'apaHTHH.

AHanu3 3apyOeKHOTO OMbITa TOKa3bIBAE€T, YTO IIUPOKAs IPaKTUKA
WCITOJIb30BAHUS CTPAXOBBIX MOPYUUTETLCTB (surety bonds) nmeer mecto B CIIIA.
['maBHOW 1eNBI0 JAHHOTO MHCTUTYTA SIBJISIETCS TIPEIOCTaBICHUE TrapaHTUU
UCIIOJIHEHUS YaCTHBIMU KOMITAHUSMH TOCYJIApPCTBEHHBIX 3aKa30B B CTPOUTEIHHOM
otrpaciu (3akoH Muyuiepa), Ha peIHKE IIEHHBIX Oymar (3akoH O IIEHHBIX Oymarax),
00OpPOHHON TMPOMBINIJIEHHOCTH, 3pPaBOOXPAHEHUH, YTO B KOHEYHOM CYETE
CIIOCOOCTBYET COXpaHHOCTH © JA(OPEKTUBHOCTH PACXOFOBAHUS OIOHKETHBIX
cpenctB. [TaBHBIM OTJIIMUHMEM CTPAXOBOT'O OT OOIIErPaXKJAHCKOTO MOPYUUTENHCTBA
ABJISIETCSI TO, YTO TapaHTOM (IOPYYUTENEM) BBICTYNAET CTPaxoBas KOMIIAHUS,
KOTOpasi B CiIy4yae HCIIOJHEHHs O00s3aTeNIbCTBAa 3a MpHUHIMNANA (JIOJDKHUKA 10
OCHOBHOMY 00s3aTeJIbCTBY) TIOJy4aeT IMpaBO pErpeccHOro TpeOOBaHMUS K
MPUHIMTNIATY B pa3Mepe MOHECEHHBIX YOBITKOB, BKIIIOYas MTpadHbIC CAHKIUH,
CyleOHbIE W3ACPKKM M TPOLEHTHl 32 TMOJb30BAHHE UYXUMH JEHEKHBIMHU
CpEelICTBAMH.

AMepuKaHCKass MOJENb CTPAaxOBOrO IOPYYHUTEIbCTBA CONpPSDKEHA C
KECTKUMH TpPEOOBAaHUSIMU KOHTPOJISE B OTHOILIEHWH BBIJAYM CTPAXOBBIMU
KOMIIAHUSMH  TIOPYYHUTENbCTB. B 4YacTHOCTH, Uil BbIAAYU  CTPAxOBOTO
MOPYYUTENbCTBA HEOOXOAMMO TOMYYUTh COOTBETCTBYIOIIUN cepTHPHUKAT B
YIOJHOMOYEHHOM JieriaptamenTe KasnauelcTBa, CpoOK JCHCTBUS KOTOPOTO

COCTaBJIICT OAHMH TO. I[J'IH BblJa4YM TIOPYYHUTCIBCTBA CTPAXOBIIUK HOOJIKCH
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o0nanaTe TaKXe COOTBETCTBYIOUICH IHUIEH3WEH, BBIJAHHOW YMOIHOMOYEHHBIM
OpraHOM IITaTa. 3alpeT Ha 3aKIYEHUE CTPAaXOBIIMKAMU KPEIUTHBIX JOTOBOPOB,
a TakXke OrpaHWYeHHUs B OTHOIICHUHM pa3Mepa NPUHUMAEMBIX Ha ceds
o0si3atensCcTB (HEe Oosee 10 MPOIEHTOB OT COOCTBEHHOTO KamuTajla Mo OJHOMY
JIOTOBOPY CTPaxOBaHUsI MOPYYHUTENIbCTBA) CIY)KAaT HAJCKHOW TapaHTHEed HuX
¢unancoBoil ycrounBoctd. CTOUT OTMETHTh, YTO JAaHHOE TpeOOBaHUE HE
pacupoCcTpaHseTCss Ha NEPECTPAXOBAaHUE PHUCKOB, BBITEKAIOIIUX M3 CTPaXOBBIX
OPYYUTEIBCTB.

B crpanax EBpoOmnenckoro corwsa MHCTUTYT CTPAxXOBOTO IMOPYUYUTEIbCTBA
BIUIOTh JI0 HACTOAILIEN0O MOMEHTAa HE IOJIY4YMJI CBOEr0 3aKOHOJATEIbHOIO
3akperuieHus. Bo MHorom 910 00yCNIOBIMBAETCS TEM, YTO CTpPaxOBaHUE
MOPYUYUTENbCTBA 1O CBOEMY COACPNKAHUIO U (YHKIHMOHATLHOMY HA3HAYCHHUIO
COBMNAJAET C TAPAHTUSMU, KOTOPbIE MOTYT OBbITh BbIIAHBI HE TOJIBKO OAHKOBCKUMHU,
HO U CTPAXOBBIMH CTPYKTYpPaMH.

Uckntouenue cocrtabiser Wramus, rae ¢ 1998 roma gelicTByeT 3akoH
Mepnonu, pa3pelmarlnii CTPaXxOBIIMKAaM BblAa4y CTPAaXOBBIX MOPYYUTEILCTB B
OTHOUIEHUU KOHTPAKTOB, CTOMMOCTh KOTOpBIX cocTaBisieT He MmeHee 100 MuH.
eBpo. CTOUT OTMETUTH, UYTO BBIIa4d MOPYUYUTEIHCTB UTATBIHCKUMH CTPAXOBBIMHU
KOMITAaHUSIMH HE OTHOCHUTCS K JIMIEH3UPYEMOW CTPAaxXxOBOW [EATEIbHOCTH. Bo
MHOTOM 3TO OOYCJOBIMBAETCS TEM, YTO CTPAaxOBOE MOPYUYUTENIHCTBO IO CBOEMY
COJIEpKaHUI0 U (PYHKIMOHAIBHOMY HA3HAUEHUIO COBMAAAeT C OaHKOBCKUMH
rapaHTHSMH.

Ha coBpeMeHHOM »3Tane pa3BUTUS BBEJCHHE WHCTUTYTa CTPaxOBOIO
MOPYYMTENLCTBA B POCCUHUCKOM IpaBe MPEACTABISIETCS HEIEIECO00pa3HbIM B CHITY
CJIEIYIONTUX OOCTOSITEIIbCTB.

CpaBHUTEIBHO-NIPABOBOM aHAJIW3 MHCTUTYTA CTPAXOBOTO IMOPYYUTEIHCTBA
MOKAa3bIBAET, YTO €r0 IIaBHOW OTIMYUTEIHLHOM OCOOEHHOCTBIO SIBJISIETCS OCOOBIM
CTaTyC IMOPYYUTENS] — CTATyC CTPaXOBOM OpPraHU3alMM; WUHBIX JOKTPUHAIBHBIX
OTJIMYUM OT OOIIErpakJIaHCKOT0 TOpy4YuTeabcTBa He BbIIBIeHO. ['K PO

paspemacT CTPpaxOBbIM OpTraHM3alrAM BBICTYIIATb B Ka4CCTBC nopquTeneﬁ 10
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JIOTOBOpPaM IMOPYYUTENBCTBA U B KAUECTBE TapaHTOB [0 HE3aBUCUMOM rapaHTUU
(maparpad 5 u 6 rmaebl 23 'K P®). Takum 00pa3zom, cTpaxoBble OpraHH3aIIH
MOTYT O€CHpENsTCTBEHHO BCTYIIATh B BBIIIEYKA3aHHbBIE I'PaXKIaHCKO-IIPABOBbIE
cnenkud. Hopwm, koTopbie Obl HEOPaBIAaHHO OTPAHMYMBAIN BO3MOXHOCTH BbIJIa4YH
CTPaxOBBIMU OPTraHU3ALMSIMH MOPYUYUTEIHCTB, HE3ABUCUMBIX TapaHTHM, a TaKkKe
UHBIX  (opm  oOecriedeHMs]  UCHOJHEHUS  00s3aTeNbCTB,  JACHCTBYIOLIEE
3aKOHOJATEIBCTBO HE COACPXKUT. bosee Toro, neHCTByoIIee HAJIOrOBOE
3aKOHOJATEIbCTBO IpeaycMaTpuBaeT ocBoOoOXaeHue oT obnoxenus HJIC
omnepauuid MO BbIJaY€ MOPYUHUTENIbCTB (TapaHTHl) HAJIOrOIUIATEIbIIMKOM, HE
apisromuMcs 0ankoMm (moamyHkT 15.3 mynkra 3 crateu 149 HanoroBoro kojekca

Poccuiickoit @enepanun).

12. IlpuMeHeHnne OTAENbHBIX MOJIOKeHUH rJaBbl 48 'K P® Kk oTae bHBIM
BU/1aM CTPAXOBAHMS

Hekoropsie ctateu rnaBel 48 'K PO chopmynupoBanbl o0mmm o0pa3om,
OJIHAaKO, KaK MOXHO MPEANOJI0XKUTh, HE MOTYT IPUMEHSTHCSA K OTIIEIbHBIM BHIaM
CcTpaxoBaHUs. B 4YacTHOCTH, K CTPaxOBaHMIO OTBETCTBEHHOCTH HE JOJIKHBI
npuMeHsThcs ctaTbu 948, 949, 951 'K PD (ocnapuBanue cTpaxoBOi CTOMMOCTH,
HEMOJIHOE MMYIIECTBEHHOE CTpaxOBaHWE, TOCHEACTBUS CTPaXOBaHUS CBEpPX
CTPaxOBOM CTOMMOCTH), TIOCKOJIbKY CTpaxoBasi CTOUMOCTb B 3TOM BHUJE
CTpaxOBaHUs HE OIpeeNsercs, a CTpaxoBas CyMma OIpeaensercs Io
YCMOTPEHHIO CTOPOH. B TO ke Bpems aHaim3 CyneOHOW MPAKTHKW MOKA3bIBAECT,
YTO ATU CTaThbU HE MPUMEHSIOTCS CyJaMU K CTPaXOBaHUIO OTBETCTBEHHOCTH. Ilo

ATOH IMPUYIHUHC HC TDC6VCTC$I BKJIFOYCHHE B 3TU CTAThU 0COOOI0 YKa3aHHus Ha TO,

4TO OHM HC NPHUMCHAIOTCA K JOIOBOpPaM CTPAXOBAHUA OTBECTCTBCHHOCTH.

He BmonHe 000CHOBaHHBIM MPEICTABISETCS MPUMEHEHUE TMOJOXKEHUH O
ctpaxoBoii croumoctu (cratbu 947, 949-951 I'K P®) k crpaxoBaHUIO
MPEANMPUHUMATEIIHCKOTO PHUCKA C yYE€TOM TOTO, YTO OOBEKTHUBHBIX CIIOCOOOB
OTpEeJIEICHUs] CTPAXOBOM CTOMMOCTU JIJIsl ATOTO BUJA CTPAXOBAaHUS HE HMEETCS.

OmnpeneneHre cTpaxoBOM CTOMMOCTH MPU CTPaAXOBAHMM MPEAINTPUHUMATEIBCKOTO
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pucka, npuBeaeHHoe B myHKTe 2 ctathu 947 I'K P®, mo cyru mpeamonaraer
YKa3aHHE CTPAXOBOM CTOMMOCTH IO YCMOTPEHHIO CTOPOH, BHE CBA3U C KaKUMH-
100 OOBEKTUBHBIMU (paKTOPAMH.

Kpome Toro, otnensHOro o6cyxaeHus: TpeOyroT 0COOEHHOCTH TPUMEHEHUS
noyiokeHnt o cybOporamuu (craths 965 T'K P®) k oTaensHbIM  BUaam
CTpaxOBaHUSI.

C ydeTrom H3J0KEHHOTO HEOOXOIMMO HCKIIOUNTh U3 ctateit 947, 949 T'K
P® ykazanue Ha OINpeIeNeHue CTPAXOBOW CTOMMOCTH TIPU CTPaxOBaHUU
npeAnpruHUMarTensekoro pucka. B cratee 965 T'K P® cnenyer ykaszate Ha Kpyr
JUI, K KOTOPhIM cyOporamus He TNpPUMEHSETCS, C Yy4eToM Kpyra JIHII,
YYaCTBYIOIIMX B Pa3IMYHBIX BUAAX CTPaxOBaHUs (B TOM YHUCIE 3aCTPaxOBaHHBIX

JIWII).

13. IIpuMeHeHMe KOHUIENUMH CTPAXOBOI0 HMHTEpeca K Pa3jiMYHbIM BHAAM
crpaxoBanusi. Heo0XoaMMocTh yYTOYHEHHSI ONpeAeJeHUs] CTPAXOBOIO
uHTepeca (cratbs 930 I'K PD)

'K P® coxmepxur mepedyeHb HMHTEPECOB, KOTOpPbIE MOTYT OBIThH
3aCTpaxoBaHbl B paMKax JOTOBOPOB HMMYIIECTBEHHOTO CTpaxoBaHMs (IyHKT 2
ctatbu 929 I'K P®). 3akoH 00 opra"uzaiuy CTPaxoBOTO Jejla TaKxke
MpeayCMaTpUBaEeT BO3MOXHOCTh CTPaXOBAHMS HMMYLIECTBEHHBIX WHTEPECOB IpHU
JUYHOM cTpaxoBaHuu (myHKT | cratbu 4). Ompezensss B KayecTBE OJHOTO M3
IJIaBHBIX TPHU3HAKOB CTPaXxOBOI'O HHTEpPECAa €ro HMMYIIECTBEHHBIH XapakTep,
3aKOHOJATEIb HE YTOYHWI, KaKo€ BBIPAKEHHE OH JOJDKEH IOJY4YUTh
OPUMEHHUTEIIBHO K WHBIM BHJIAM CTPaxOBaHUs, B YAaCTHOCTU K CTPaxOBAaHUIO
OTBETCTBEHHOCTH W JIMYHOMY cTpaxoBaHuio. Bmecte ¢ tem crtathsa 930 'K PO,
cdepoil peryaupoBaHusl KOTOPOM SIBISIETCSl CTPaxOBaHUE UMYIIIECTBA, 3aKPEIUISET
OPaBWJIO O TOM, YTO HUMYIIECTBO MOXKET OBITh 3aCTPaxOBaHO B MOJb3Y JIMIIA,
MMEIOILIETO OCHOBAHHBIN Ha 3aKOHE, MHOM MPAaBOBOM aKT€ WJIM JIOTOBOPE MHTEPEC
B COXpPaHEHHWHM JSTOro wuMyniecTsa. HapylieHwe AaHHOTO TMpaBuiIa BJIEYET

HEJEHCTBUTEIBHOCTh J0roBopa crpaxoBaHus (myHKT 2 crateu 930 'K P®).
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AHanu3 TNPAaKTUKH IOKAa3bIBAET, YTO CYAbl 3a4acCTylO0 IPUMEHSIOT IMOJIOXKEHUS
nyHkra 2 crtatbm 930 I'K P® x moroBopam cTpaxoBaHUsI OTBETCTBEHHOCTH M
IPU3HAIOT UX HEACHCTBUTENBHBIMYA BBUY OTCYTCTBHS CTPaxOBOI'0 MHTEpECA.

[lepBOoHauanpHONM NPUYMHOW TOSIBJIEHHsS  CTPaxOBOIO HMHTEpeca B
POCCHUICKOM 3aKOHO/IaTeNbCTBE ObLIA 3alUTa CTPAXOBIIMKOB OT MOLIEHHUYECTBA
CO CTOpOHBI CTpaxoBarejiell U BelrogonpuodOperareneii. OHaKoO MPAKTHKA
IIPUMEHEHUS TI0KA3bIBAET, 4YTO CTPAXOBIIMKH PEOKO HCHOJIB3YIOT CTPAaxOBOM
MHTEpEC KaK 3alUTHBIN MHCTPYMEHT. Takum o0pa3oM, BOZBHUKAeT HEOOXOIUMOCTb
IIEpECMOTpa CYIIECTBYIOMIEW KOHIEIIIMY CTPAXOBOr0 UHTEPECA.

Konnenmus cTpaxoBOro mMHTEpeca HAXOJUT BOILUIOLIEHUE B 3apyOeiHBIX
npaBornopsiakax (Aurmus, Opanmus, ['epmanus, CIIA). Tak, B aHTIUNACKOM U
aMEpPUKAaHCKOM IIpaBE€ CTPAXOBOW MHTEPEC IMPUMEHSETCA KO BCEM BHAAM
JIOTOBOPOB CTPAaXOBaHUsA, IPHU ITOM CTPaxoOBOE€ MPaBO l'epMaHUM HUCXOOUT W3
HEIIPUMEHUMOCTH JAHHOTO IIOHATHS K JIMYHOMY CTpaxoBaHWIO. B 1okTpuHe
cTpaxoBoro mpaBa @paHiuuu Bompoc 00 HHTEPECE BBI3BIBAET HEOJAHO3HAYHYIO
ouneHky. Hexortopele wHccnenoBaTenn NPUACPKUBAKOTCA «Y3KOM» KOHIENIUU
CTPaxOBOI'0 HMHTEpPECA, COINIACHO KOTOPOW ATO IMOHATHE IMPUMEHSETCS TOJIBKO K
CTpaxoBaHHIO uMymiecTBa. «CpeauHHas» TeopUs CTPaxoOBOTO HHTEpeca
3aKJIFOYAETCsl B TOM, YTO MHTEPEC «OOHAPYKUBAETCA» B CTPAXOBAHUM MMYILIECTBA
¥ OTBETCTBEHHOCTH. CTOPOHHUKHM «IIMPOKON» TEOPHH CTPaxoBOro0 HMHTepeca’
HACTauBalOT HA IPUMEHEHHUH 3TOT0 MOHSTHS KO BCEM BHJIAM CTPaXOBAHMSI.

AHanu3 NpakTUKH IPUMEHEHUSI HOPM O CTPaXxOBOM MHTEPECE B 3apyOeKHBIX
IIPABOIOPSAAKAX TOKA3bIBAET, YTO TJIABHBIM KPHUTEPHEM OLEHKM €r0 HaJu4us
ABJISIETCS  BO3MOJKHOCTb HECEHMsI pHUCKa cTpaxoBareneMm. Ilpy sTtom B
MMYLIECTBEHHOM  CTPAXOBAHMM  JIOCTaTOYHBIM  apryMEHTOM  SIBJISIETCS
BO3HUKHOBEHHUE YOBITKOB y CTpPaxoBaTejs, a B JIMYHOM — HaJU4YUE CTPaxoBOrO
MHTEPECA 3aMEHSETCS COIVIACHEM 3aCTPAaxOBAaHHOTO JIMLA. BaXHO OTMETUTH, YTO

HaJIMIUC W 3aKOHHOCTb HMHTCPECa Yy CTPAaxoBaTC/ii B MOMCHT 3aKJIFOYCHUS

20 M. Provost, La notion d’intérét d’assurance, RGDA 2009, P. 713.
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JIOTOBOpPA CTPAaxOBaHUSI MPEIOMUPYIOTCS. ITO CIYKUT BaXHBIM (hakTopom
CTaOMIIBHOCTH CTPAaXOBBIX MPABOOTHOIICHUH.

Ha coBpemeHHOM 3Tare npejcTaBisieTcs 1eIeco00pa3HbIM pacCMOTPETh J1Ba
BapuaHTa peopMUpOBaHUS JEUCTBYIOMIETO 3aKOHOMATEIHCTBA: 1) BO3MOXKHOCTh
MOJIHOTO OTKa3a OT CTPaxOBOrO HHTEpeca KaK KOHCTUTYTHBHOTO dJIEMEHTa
CTPaxXOBOTO OTHOIIECHHUS; 2) 3aKPETUICHHE YHUBEPCAIbHON KOHIEIIUU CTPAXOBOTO
UHTEpeca.

[TockonbKy KOHLEMIMS CTPaXOBOI'O MHTEpECa HE BBIMOJIHSAET CBOETO
(GYHKIIMOHATHHOTO HAa3HAYCHHsI HA TPAKTHKE (HE HWCIOJIB3YeTCS KaK MEXaHH3M,
MPENSATCTBYIONUNA  3JI0yNOTPEOTICHUSIM co CTOPOHBI CTpaxoBareJyei,
BBITOJIOTIpHOOpEeTaTesneil), MoXeT oOCyX JaTbCsi TaKOW BapuUaHT pPa3BUTHS
CTPaxOBOTO 3aKOHOJATENbCTBA, KaK TOMHBIA OTKa3 OT 3aKOHOJATEeIbHOTO
PEryJIMpOBaHMs KOHIIEHIIMU CTPAaxOBOro MHTepeca. Ha mpakTuke CTpaxoBIIMKU
3a4acTyl0 UCIOJIb3YIOT KaTErOpUIO0 CTPAXOBOTO MHTEpeca B KaueCTBE OCHOBAHUS
HEBBITIJIATHl BO3MEIICHUS MPY HACTYTUICHUH CTPAXOBOTO CIydas, YTO MPUBOAUT K
pOCTY HEOOOCHOBAHHBIX OTKA30B B BBHIIJIATE CTPAXOBOTO BO3MeElICHMs. Takum
o0Opa3oM, MepBOHAYAIbHOE Ha3HAUEHHE CTPAXOBOTO HMHTEpEca yTPaueHO, a €ro
COBpPEMEHHasi HWHTEpHpeTalus MNPUBOJUT K J€CTaOWIM3alUUd TPakIaHCKOTO
o00opoTa, TMOCKOJbKY CIIOCOOCTBYET HapyUIEHUIO TIpaB  CTpaxoBaTesew,
BbIrOI0NIproOpeTaTeneil. O4eBUIHO, YTO MPU TMOJHOM OTKa3e OT 3aKpeIuieHUs
KOHIEMIIMKA CTPAXOBOTO MHTEpeca YTOYHEHHUS JAHHOTO IMOHSATHSA Ha JIETaIbHOM
YPOBHE HE MTOTpeOyeTCsl.

B T0 xe Bpems ciemyeT mpuU3HATh, YTO TOHATHE CTPAXOBOTO HWHTEpeca
TPaJAUIIMOHHO BOCIPUHUMAETCS KaK OCHOBOIIOJIAraroliee JJjisi POCCHICKOTO
CTPaxOBOTO MpaBa. JTO MOHATHE MOJIYYUITIO CEPbE3HOE OCMBICICHHE B CyJeOHOM
NPAKTUKE, KOTOpask BBeJa pAJ JOMOJTHUTENbHBIX AaCIEKTOB, CBSI3AHHBIX C
tosikoBaHueM ctatbu 930 I'K PO. IloHsiTHe cTpaxoBOro MHTEpECca pacKphIBaeTCs B
OOITMPHON OTEUECTBEHHOW JIMTEpAType IO CTPaXOBOMY IpaBy, MPUMEHSETCS B
paBWJIaX CTPaxOBaHUA, pa3padaTbiBa€MbIX CTpaxoBIIMKaMu. [1o s3TuM mpuunHam

MOJHBIA OTKa3 OT MOHSTHUS CTPaxoOBOTO0 HMHTCPCCA B 3aKOHOAATCIILCTBC MOKCT
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OKa3aThCs HeleJaecooOpa3HbIM. B TakoMm citydae HE0OXOJUMO, HAPOTUB, CAETIAThH
3TO MOHATUE O0JIee YHUBEPCAIbHBIM, IPUMEHUMBIM KO BCEM BUJAM CTPaXOBaHUS.
B Hacrosiiee BpeMsi OTCYTCTBYIOT YO€IUTENbHbIE apryMEHThI B MOJIb3Y TOTO, YTO
CTPaxOBOM MHTEPEC NOJKEH YUYMUTBIBATHCA TOJBKO B CTPAXOBAHMM HMMYIIECTBA.
Mexay TeM GopmanibHOE ipouTeHue riaBbl 48 ['K PO nmpuBouT UMEHHO K 3TOMY
BBIBOJy, ITOCKOJIbKY IIOJIO)KEHHE O CTPaxOBOM HHTEPECE YINOMHUHAETCS JUIIb
MIPUMEHUTENBHO K 3TOMY BUAY cTpaxoBanus (cratbs 930 ['K PD).
YHHUBEpPCaTbHOCTh  CTPaXxOBOLO  HMHTEpPECa B paMKax  BapuaHTa
peryJIMpoBaHMsi,  MNPEAINIONArarouiero  COXPaHEHWE  JTOro  INOHATHA B
3aKOHO/JATEIbCTBE, MOXET OBbITh JOCTHUTHYTa IOCPEICTBOM BBEICHUS HOBOM
CTaThbU O CTPAXOBOM HMHTEpECE, B KOTOPOM OYJET YTOUHEHO ero onpeneneHue. Taxk,

CTPaxXOBOM HMHTEPEC JIOJLKEH PacCMaTpUBATHCI B KAaueCTBE 3aMHTEPECOBAHHOCTU

CTPaxoBaTcJisd (BI)IFOI[OHDI/IO6D€T8,TGHH, 3aCTPpaxXOBaHHOI'O J]I/I[Ia) B HCHACTVYIIVICHHUH

CTPaxoBOro cCiaydas, BJICKYIICTO H€6J'IaFOHDI/I}ITHI)I€ nocaeactBus. IlociencTteuem

OTCYTCTBHIA CTPAXOBOI'0O MHTEPCCA ABJISICTCA HUYTOXHOCTH JOT'OBOPA CTPAXOBAHH.

HoBoe nonoxenue o CTpaxOBOM HHTCPCCC NOJIZKHO IPUMCHATHCSA KO BCCM BHIAM

AOTrOBOPOB CTpaxOBaHMUA.

14. MomMeHT onpeesieHUus1 CTPaxoBoro unrepeca (crarbs 930 'K P®D)
JleficTBy1O1IEE 3aKOHOJATENBCTBO UCXOAUT U3 TOTO, YTO CTPAXOBOM MHTEPEC
JIOJI’KEH MPHUCYTCTBOBATh HA MOMEHT 3aKJIFOUEHHUS JIOTOBOpa CTpaxoBaHUs (ITyHKT
2 crarbu 930 T'K P®). HecoOntogenne nmaHHOTO TpeOOBaHUS BJCYET
HEJIEHCTBUTEIBLHOCTh JOTOBOPA CTpaxoBaHUsA. BMmecTe ¢ TeM CTpaxoBOMl MHTEpec
MOKET OTCYTCTBOBaTh Ha MOMEHT 3aKJIIOUEHMsI JOTOBOpa CTPAXOBaHUS, HO
MOSIBUTHCSL IO HACTYIUICHHSI CTPAaxOBOTO Ciydas. YKa3aHHas CHUTyalusi MMEET
MECTO TpHU CTPaxOBaHMM BeEIM, KOTOpass OyAeT MnpuoOpeTeHa cTpaxoBareieM
nocJjie 3aKJIIYEeHUs JO0roBopa, B TOM 4YHCJIE MPU CTPaXOBaHUM HMYUIECTBA,
KOTOpoe Oy/eT U3rOTOBJIEHO U MPHUOOPETEHO B OyayIleM, OOBEKTa CTPOUTEIHCTBA,
OpU CTPAaxOBaHUM Tpy30B. JpyruMm npuMepoMm SBISIETCS CUTyalusi, B KOTOPOH

BJIaACIIC] CTPOCHHUA Ha MOMCHT 3aKJIIOYCHHUS AOr0BOpa CTpaxOBaHHA HC MOT
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3aperucTpUpoOBaTh CBOM MpaBa HAa HETO, OJHAKO JOOWICA 3TOrO B CyJIeOHOM
MOpsAKE B XOJE JEUCTBUSA JOroBOpa cTpaxoBaHus. Takke MOTYT BO3HUKATh
Cllydad OTHAJAEHHS CYLIECTBOBABILIErO Ha MOMEHT 3aKJIIOUEHHUs JI0roBopa
CTPaxOBaHUsA HHTEpeca K MOMEHTY HACTYIUICHHsS CTpPaxoBOTo ciydas. Baumy
OTCYTCTBHUSI 3aKOHOJATEJIbHOTO PETYJIUPOBAHUS U CYJCOHON MPAKTUKU BO3HUKAET
HEOOXOAMMOCTh OIIpEAENIEHUS CYIbObI JOrOBOPA CTPAXOBAHUS B TAKUX CITydasX.

AHanu3 3apy0eKHOTO OMbITa MOKA3bIBAET, YTO BO3MOXHOCTh CTPaXOBaHUs
MHTEPECOB, KOTOpPbIE BO3HUKHYT B OyaylieM, JAOIycKaeTcss Jubo Ha
3akoHoaareabHOM YypoBHE (I'epmanusi), muOo Ha ypoBHE CyneOHOW MPaKTUKH.
Haubonee pacnpocTpaHeHHBIM TMOAXOAOM SIBISIETCA HAJIWYHE CTPAXOBOTO
MHTEpeca B MOMEHT 3aKJIIOUeHUs JoroBopa cTpaxoBaHusd. Ilpm »TOM B
Benukobpurtanun, CIIA u I'epmanuu olLieHKa CTpaxOBOIO HMHTEpPECa MOXKET
POU3BOJUTHCS TAKKE B MOMEHT HACTYIUIEHHUs cTpaxoBoro ciayyas. Kak npasuo,
IPaBOBBIM IOCJIEICTBUEM OTCYTCTBHS CTPAXOBOI'O MHTEpPECA SIBISIETCS MPU3HAHUE
JoroBopa HenencTBUTeNbHBIM. OnHako B BenmukoOputanum mperycMaTpuBaeTCs
IUBEPCU(PUIIMPOBAHHOE PETYJIUPOBAHUE B 3aBHCHUMOCTH OT BUJA CTPaXxOBaHUS.
Tak, mpu OTCYTCTBHM CTpPaxOBOIO HHTEpEca JOTOBOP CTPAaxXxOBAHMS IKU3ZHU
NPU3HAETCA HE COOTBETCTBYIOLMM 3aKOHY (CTpaxoBas BbIILIATAa HE MPOU3BOIUTCH,
BO3BpaT NIpPEMUU HE MpPEeAyCMaTpHUBAETCsA), @ B OTHOIIEHHWU BCEX OCTAJbHBIX
JIOTOBOPOB ~ CTPaxOBaHHs, 3a HCKIIOYEHHUEM MOPCKOIO, YyCTaHABIMBAETCS
HEBO3MOKHOCTb ITPUHYJUTEIBHOTO UCTIOIHEHNS.

[TonHBIA OTKAa3 OT KOHIENIHMM CTPAXOBOTO HMHTEpPECA HE NPEAIOIaract
YTOYHEHHs] MOMEHTa €ro CyIIeCTBOBaHHMS. BmecTte ¢ TeM mpu 3aKkpeIuieHuu
YHHMBEPCAIbHON KOHLEMIMHU CTPaxOBOI'O0 HMHTEpECa LEJIECO00pa3HO UCXOAUTH M3
BO3MOXXHOCTH OTIPECNICHUSI CTPAXOBOIO0 MHTEpeca KaKk Ha MOMEHT 3aKJIIOUEHUs
JIOrOBOpa CTpaxoBaHUs, TAK U HA MOMEHT HAaCTYIUIEHHs cTpaxoBoro ciydyas. [Ipu
HEBO3MOYKHOCTH  YCTAHOBJIEHHS CTPaxoBOI'O HMHTEpeca HHU B OJUH U3
BBIIIIEYKAa3aHHBIX MOMEHTOB (3aKJIIOYEHHE JIOTOBOpA CTPAXOBAHUs, HACTYIUICHUE

CTpaxoBOTo cnyqaﬂ) AOTOBOP CTPAXOBAHUA ABJISACTCA HUYTOXKHBIM.
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B curyanum HamuumMs CTpaxoBOTO HHTEpeca HAa MOMEHT 3aKJIIOUEHUs
JIOTOBOpa CTPAaXOBaHHSI U €ro OTCYTCTBUS B MOMEHT HACTYIUICHUS CTPaxOBOTO
ciyyasi (TMOcieAyroliee OTHaJeHHe CTPaXOBOIO0 MHTEpPEca) HYKHO HCXOJIUTH W3
TOTO, YTO JIOTOBOP CTPaxOBaHUS HE MOXKET OBITh MPU3HAH HEACHCTBUTEIHHBIM.
Oto o60ycnoBieHo TeMm, uto crtathsd 930 'K P® B kadecTBe OCHOBaHHS
HEJACHCTBUTENBHOCTH MPU3HAET OTCYTCTBHE HHTEpeca JHUOO 10 3aKIIOUECHHS
JIOTOBOpa CTpaxoBaHWA, JUOO HAa MOMEHT ero 3akitoueHusi. CremaoBaTenbHO,
OTIaJICHUE CTPaXOBOI'O MHTEpeca IMOCje 3aKJIIOUEHUs JOTOBOPA CTPAXOBAHMS HE
ABIIIETCS. ~ OCHOBAaHHMEM  €ro  HEJIEHCTBUTENbHOCTH. IIpm  yKa3zaHHBIX
00CTOSITEIHCTBAX MPEKpaIeHue 005S3aTeNbCTB, BO3HUKIIMX W3  JIOTOBOpa
CTpaxOBaHUs, JOJKHO MPOU3BOJUTHLCS MO MPABWIAM O JOCPOUYHOM MpPEKpaIIeHUH
noroBopa crpaxoBanus (crates 958 I'K P®): nmubo mo 3asBienuro mo00il u3
CTOpPOH JIOrOBOpa, TMOO aBTOMAaTUYECKU C COXpPAaHEHUEM 3a CTPAXOBUIMKOM IpaBa
Ha YacTh CTPAaxOBOW MpPEeMHUH MPOMOPIUOHAIBHO BPEMEHH, B TE€UEHHE KOTOPOTO

JENCTBOBAJI IONOBOP CTPAXOBAHUSI.

15. Onpenesnenne cCTPaxoBoro ciay4yas

B HacTosimiee BpeMsl OIpENEIEHHUE CTPAaxOBOIO ciiydyass COAECPKHUTCS B
nyHkTe 2 craTthu 9 3akoHa 00 opraHu3aluu crpaxoBoro jena. C yuyeTom 4acTHO-
MIPABOBOTO XapakTepa 3TOT0 MOJOKEHHUS MOXKET OBITh MOCTaBJIEH BOMPOC O €ro
nepenoce B 'K P®. Ilpu sTomM Takoil MmepeHOC MOXXET OBITh BBINOJHEH IyTEM
M3MEHEHHUS OIpEJICIICHUs CTPAaXxOBOro ciyyas, cojaepskaiierocsi B ctatbe 929 I'K
P®.

B cratbe 929 'K P® crpaxoBoii ciydait onpeeneH oOmuM o0pa3oM — Kak
«TPEeLyCMOTPEHHOE B IOTOBOpe coObITHE». B 3akoHe 00 opraHu3anuu cTpaxoBoro
JieNa  CTpaxoBOW  cioydaid  ompenesieH KaKk  «COBEpUIMBIIEECS  COOBITHE,
IPEAYCMOTPEHHOE JOTOBOPOM CTPAaxOBaHUsS WM 3aKOHOM, C HACTYIUICHHEM
KOTOPOTO BO3HUKAET 00S3aHHOCTH CTPAXOBILKKA MPOU3BECTH CTPAXOBYIO BBIILJIATY
CTpaxoBaTENI0, 3aCTPaxOBAaHHOMY JIMILY, BBIFOJIONPUOOPETATENI0 WIM WHBIM
TPETHUM JIHIIaM».
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Kak BugHO, 00a MpUBEACHHBIE OMPE/CNICHUsT YKA3bIBAIOT HA «COOBITHE» KaK
Ha €IMHCTBEHHBIA AJIEMEHT CTPAaxoOBOro ciydas. Mexay TeM B JOKTpPUHE U B
Pa3sbACHEHUSX BBIMIECTOSANIMX CYAOB?!  CTpaxoBoil ciydaii 1o IOroBopy
MMYIIECTBEHHOIO CTPAaXOBAHMS ONPENESETCA KaK CIOKHBIA COCTaB, COCTOSLIUMN
U3 OMACHOCTH, OT KOTOPOW MPOU3BOJUTCS CTpaXxOBaHUe, (pakTa MPUUMHEHUS Bpea
Y IPUYMHHOM CBSI3U MEK]ly OIACHOCTBHIO U BPEAOM.

C yueTroM M3J105KEHHOTO MpeJjiaraeTcsi 3aMeHUTh B myHKTe 1 ctathu 929 'K
P® crmoBa «mpu HACTYIUIGHHMM TPEIYCMOTPEHHOTO B JIOTOBOPE COOBITHS
(cTpaxoBOro ciyvasi)» CIOBAMH «IPU HACTYIUIEHUH MPELYCMOTPEHHOTO 3aKOHOM
WJIM IOTOBOPOM CTPAXOBOTO CITy4dash».

B cootBercTBUM ¢ noanyHKToM 2 nyHkTa 1 ctateu 942 I'K P® cTpaxoBoi
Cily4ail SIBJISIETCS OOHUM U3 CYLIECTBEHHBIX YCJIOBHI JI0rOBOpa UMYILECTBEHHOTO
ctpaxoBaHus. CorjacHo TPHUHIMITY cBOOOABI Joroopa (ctates 421 'K PD)
CTOPOHBI BIIPaBE CAMOCTOSITENILHO OINPEICINTh, KaKO€ COOBITHE WM KaKou
FOPUIMYECKUN COCTaB SIBJIIETCSA CTPAXOBBIM ciydaeM. Ha nmpakTuke, 0JJHaKO, 4acTo
BO3HUKAIOT CJIOKHOCTM M PA3HOIJACHs, CBSI3aHHBIE C TEM, YTO CTOPOHBI IPHU
3aKJIIOYEHUHU JTOTOBOPA CTPaXOBAaHMsI HEJOCTATOYHO YETKO ONPENENSAIOT, B KAKOU
MOMEHT CUYUTAETCs] HACTYNHUBIIUM CTPaXxOBOW Clydaid, MPEJCTaBISIOMUNA U3 ceds
CJIOKHBIM IOPUANYECKUN COCTaB. B 4aCTHOCTH, TaKOW CTPaAxOBOM Ciydad MOMKET
CUMTATHCS HACTYMHUBIIUM B MOMEHT, KOT'/Ia HACTYIAaIOT BCE COOBITHSA, BXOASIINE B
CJIOXHBIN cOCTaB, TMO0 OJTHO WIJIM HECKOJIBKO TaKUX COOBITUH.

[Toaromy B nyHkre 2 crathe 942 I'K PO cneayer yka3aTh Ha TO, YTO IpPH
3aKJIIOYEHUH JI0IOBOpPA MMYILECTBEHHOIO CTPAXOBAHMSI MEXKJY CTpaxoBaTelleM U
CTPAaXOBIIMKOM JIOJDKHO OBITH JOCTUTHYTO COTJIAIIEHHE O XapakTepe COOBITHS, Ha
Cllyyall HacTYIUIEHMS KOTOPOTO OCYILIECTBISIETCA CTPAXOBAaHUE, U O BCEX HMHBIX

CO6I>ITI/ISIX, KOTOPBIC BXOJAT B COCTAB CTPAXOBOI'O ClIy4dasd.

21 [Tyaxr 12 mocranosnenus Ilmenyma Bepxosaoro Cyma P® ot 27.06.2013 Ne 20 «O mpuMeHEHUH CyIaMu
3aKOHOAATENECTBA O JOOPOBOJILHOM CTPaXOBAaHUH MMYIIIECTBA IPaXKIaH».
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[Ipennaraercst Takke BKIOYUTH B MyHKT 2 ctatbu 942 I'K PO nonoxenue o
TOM, YTO, €CJIM MHOW MOMEHT HE ONpPENEIIEH JT0rOBOPOM CTPAaXOBAHMS, CTPAXOBOM
Cly4yaid CUMTAETCS HACTYNHUBIIMM B MOMEHT, KOT/a HACTYIWJIM BCE AJIIEMEHTHI
CJIOKHOT'O COCTaBa CTPAaXOBOIO CIIy4asi, COrNIACOBAaHHbBIE CTOPOHAMM.

C yueroM wu3MEHEHMH, mpeyaraeMbix B ctatbud 929 u 942 T'K PO,
MPOEKTUPOBAHUE OTAECIBHOM CTaThbM O CTpaxoBOM ciydae B riaBe 48 I'K PO®

SIBJISIETCS HEIIEJIECOOOPa3HBIM.

16. CooTHomenne nyHKToB 3 1 4 ctatbu 931 'K PD

JloroBop  cTpaxoBaHMs PHUCKA TPAXKJAHCKOM  OTBETCTBEHHOCTH 34
OPUYMHEHNWE BpENa JKU3HU, 3J0POBBIO WJIM MMYIIECTBY JAPYrMX JIMI B
neictBytomed pegakunu 'K P® yperynupoan Hopmamu ctatbu 931 T'K PO.
Crathsi CONEpPKUT DAL HEKOPPEKTHBIX IPABOBBIX IOJIOKEHUN M HYXIAETCA B
CEPbE3HOM HM3MEHEHUM B CBS3U C BBISIBUBIIMMUCA B IMPAKTUKE €€ NPUMEHEHUS
npoOjaeMaMu.

B nynkre 1 crateu 931 'K P® He Ha3BaHO JUI0, Ybsi OTBETCTBEHHOCTh
CTpaxyeTcsl O JIOrOBOPY CTPAaXOBaHMs, HO KOTOPOE HE SIBISIETCS CTPAXOBATEJIEM.
CnenuanpHOE Ha3BaHUE TAKUX JIMI] MPUXOJMUTCS BBIBOJAWTH ITyTEM IMPUMEHEHUS
HOpMbI myHKTa 1 ctatbu 955 T'K P® «3ameHa 3acTpaxOBaHHOTO JMIA», TJ€
CKa3aHO KaK pa3 O NOpAJKE 3aMEHbl WHOIO JIMIA, YEM CTpPaxoBaTellb, Ybs
OTBETCTBEHHOCTh 3acTpaxoBaHa. [Ipy »TOM HeE CyIIECTBYET IOKTPUHAIBHBIX
MPENSTCTBUNA K HCIOJIb30BAHUIO TEPMHHA «3aCTPAXOBAHHOE JIMI0» B JOTOBOPAX
CTpPaxOBaHUsl PUCKA JEIMKTHOM OTBETCTBEHHOCTH. bojiee TOro, mpakTHYEeCKH BO
BCEX CTAaHAApPTHBIX NpaBWJIaX CTPAXOBAaHUS pHUCKA OTBETCTBEHHOCTH 34
MPUYMHEHUE BpeAa 3TOT TEPMUH HCIOJIB3YETCS W CTaJl MPUBBIYHBIM IS

Y9aCTHUKOB I'paKIaHCKOI'O 06op0Ta. B st1oit cBsI3HM HCJICCOO6D33HO YKa3aThb, YTO

JIUIIO0, YbiA OTBCTCTBCHHOCTL CTPAXVCTCA IO JOTOBOPY CTPAXOBAHHMA, HO KOTOPOC

HC ABJIICTCA CTPAXOBATCICM, HA3bIBACTCA 3aCTPAXOBAHHBIM JIHUITOM.

B niynkre 2 crateu 931 'K P® roBopurcst 0 TOM, 4TO 3aCTPaXxOBAHHOE JIUIIO
JIOJKHO OBITh Ha3BaHO B JIOTOBOPE CTpaxoBaHUs. Eciu 3To AUI0 B AOTOBOPE HE
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HA3BaHO, CUMTAETCS  3aCTPAXOBAaHHBIM PHCK  OTBETCTBEHHOCTH  CaMOTO
CTpaxoBaTeJsl.

BBenenne o00s3aTeNbHOTO CTPaxOBaHUSI T'PaKIaHCKOM OTBETCTBEHHOCTH
BJIQJICTIBLIEB TpaHCHOPTHBIX cpenctB (nanee — OCAI'O) mokaszano, 4yTO JaHHAas
dbopMynupoBKa SBISETCS HEAOCTaTOYHOW. B mepBeie Tpu roga JeHCTBHS
0053aTEILHOTO CTPaxOBaHUs CYIIECTBOBaJIa MpoOiieMa, CBA3aHHAs C TEM, YTO
corjlacHo MyHKTy 2 ctatbu 15 ®denepanbHoro 3akoHa ot 25.04.2002 r. Ne 40-03
«O0 00s13aTeTbHOM CTPaXxOBAHMM TPAXKTAHCKOM OTBETCTBEHHOCTH BJaJ/ICIIbLICB
TPAHCTIOPTHBIX cpeacTB» (mamee — 3akoH 00 OCAI'O) mo goroBopy
0053aT€IbHOTO  CTPAXOBAHMsI CUYUTACTCA 3aCTPaXxOBAaHHOW OTBETCTBEHHOCTD
CTpaxoBaTeisl, MHBIX JIMI, YKa3aHHBIX B TOJIMCE B KauyeCTBE JIOMYIICHHBIX K
VIPABJICHUIO TPAHCIIOPTHBIM CPEJCTBOM, Ha3BAaHHBIM B TIOJINCE, a TAaKKE WHBIX
3aKOHHBIX BJIa/ICJIbLIEB 3TOI0 TPAHCIIOPTHOTO CPEJICTBA.

CTpaxoBILIUKH, a BCJIE 32 HUMHU U a0COIIOTHOE OOJIBIIMHCTBO CYJIOB 3aHSUIN
MO3UINIO, B COOTBETCTBUU C KOTOPOM OTBETCTBEHHOCTHh 3aKOHHBIX BJIAJIEIIHIEB
TPAHCHOPTHBIX CpeacTB, He Ha3BaHHbIXx B mnonuce OCAI'O B kadecTBe
JIOTYIIIEHHBIX K YMPABICHUIO TPAHCTIOPTHBIMU CPEJCTBAMHU, HE 3aCTPAaxOBaHa, TaK
KaK OHU B JIOTOBOpE CTpaxoBaHHUs HE Ha3BaHbl. [loTpeboBanoch BMENIATEIHCTBO
Koncrurynmonnoro Cyaa P®, 4ro6bl pemuTh 3TOT BONPOC B MOJIb3Y MpPU3HAHUS
3aCTpPaxOBAHHON OTBETCTBEHHOCTHU Takux Jull (ompenenenue ot 12.07.2006 r.
Ne 377-0). B cBete ckazaHHOTo TpeOyeTcsi paCUIUpUTh OCHOBAHUS ISl TTOSIBJICHUS
(GUrypbl 3acTpaxOBaHHOTO JIMIIAa B JOTOBOPE CTPAaXOBAaHHs PUCKA TPakIaHCKON

OTBCTCTBCHHOCTH, VYKa3dB, 4YTO OHO MOXCT OBLITh onpeacICHO B 3daKOHC HWJIN

Ha3BaHO B JIOTOBOpE cTpaxoBaHMs. ECIIM 5TO JIMIIO HE ONPEACICHO B 3aKOHE WJIM

HC HA3BAHO B JAO0I'OBOPC., CUYMTACTCA 3aCTPAXOBAHHBIM PHCK OTBCTCTBCHHOCTH

CaMoOTI'0 CTPAXOBaTCJIA.

B nacrosiee Bpems HopMma nyHkTa 3 cratbu 931 'K P® nipenycmarpuBaer,
YTO JOTOBOP CTPAXOBAaHMS PUCKA JECIUKTHON OTBETCTBEHHOCTH BO BCEX CIIydasx
3aKII0YaeTcss B MOJIb3y — MOTEPIEBIIMX,  KOTOpPble  HMMEIOT  CTaTyc
BBITOJIOTIpUOOpeTareneii. Takum 00pa3oM, 3aKOHOMATENh PEATH30BAT CXEMY
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JIOTOBOpA B MOJIb3Y TpeThero juua. [Ipu sTtom npuMmeHeHue MyHKTOB 3 U 4 3TOU
CTaThbU BBI3BIBAET CEpbE3HbIE pa3zHOUTEeHHA. COINIACHO OJHOM TOYKE 3pEeHus,
NoTepIeBIIMEe B JIOOOM Clydyae HUMEIOT IMpaBO MNPEIbsSBUTH TpeOOBaHHE K
CTPAaxXOBUIMKY OO0 MCHOJHEHHH JOroBopa crpaxoBaHus (myHKT 3 cratbu 931 'K
P®); mpu »TOM B HEKOTOPHIX Ciy4asx (KOrja CTpaxOBaHHUE SIBISETCS
00s3aTeNbHBIM, a TaKXe€ KOrJa 3TO MPEIyCMOTPEHO 3aKOHOM WM JIOTOBOPOM
CTPaxXOBaHHWsA) IMOTEPIEBIIME TAKXKE BIPABE MPEAbSIBUTh K CTPAXOBUIUKY
TpeOoBaHne o Bo3MemieHUH Bpena (nmyHkT 4 cratbu 931 'K P®). Takoe
MNOHUMAHUE HA3BaHHBIX ITyHKTOB TOPOXJIAET pAJl CEPbE3HBIX BOMPOCOB O
COOTHOUICHHUH JIBYX TpeOOBaHMIA, KOTOPHIMH OKa3bIBACTCS HAJICIICH MOTEPIICBIINH.
Kpome TOro, BO3HHMKaeT BOmpoc 00 OCHOBaHUSIX M MOpsAKE TpaHcopMmanuu
JOTOBOPHBIX ~ OTHOIIECHHMH, OCHOBaHHBIX Ha JIOTOBOPE CTPAXOBaHUA, BO
BHEJIOTOBOPHBIE — OTHOIIICHUS U3 BO3MEIIIEHHUS BpE/a.

CornacHo BTOpOW TOYKE 3pEeHHs, NpaBOM TpeOOBaHUS K CTPAXOBIIUKY
o0naialoT He BCE BBITOJOMPUOOpETATENH, a JIMIIb MEPEUNCICHHbIE B MyHKTE 4
ctatbu 931 'K P®, TO ecTh mnorepmeBmMe MO JOrOBOpaM 005S3aTEIHLHOTO
CTpaxOBaHHA, a TaKXKe BBITOJONPUOOPETATEIM B TEX CIydasx, KOrJa 3TO
OpeIyCMOTPEHO  3aKOHOM  WJIM  JOTOBOpOM  cTpaxoBaHus.  pyrue
BBITOZIOTIPUOOpETATENN MPIMOro TPEOOBAHUS K CTPAXOBUIUKY HE UMEIOT.

[Tonobnoe monumanue npotuBopeunT myHKTY 1 ctareu 430 'K PO, rae
UMIIEPaTUBHO 3aKPEIUIEHO, YTO MO JOrOBOpaM B TOJIb3Y TPETHETO JIMIa UMEHHO
TH TPEThbH JHUIA HUMEIOT CAMOCTOATEIbHOE MpaBo TpPeOOBaHUS K IOJDKHUKY.
besycnoBno, Hopma niyHkTa 4 ctateu 931 'K PO, kak cnenuanbHasi HOpMa, UMEET
npuoputeT rmepen oOmerd Hopmou myHkta 1 crateu 430 Kogekca. OpHako
COrJaCHO JOKTPUHE HMMEHHO HaJU4HMe€ Yy TPEThEro JULa CaMOCTOSTEIBHOTO
TpeOOBaHUSI K JIOJDKHUKY SIBJISIETCSI KOHCTUTYTHUBHBIM TNPU3HAKOM JIOTOBOpa B
NoJIb3y TpeThero nuua. Takum o0Opa3om, BTOpasi W3 M3J0KEHHBIX BBIIIE TOYEK
3pE€HHs MNPUBOJIUT K MOSIBJICHUIO B CTPAXOBBIX MPAaBOOTHOLICHUSX YYaCTHUKOB
CTPaxOBOTO NPABOOTHOIICHMS, paHEe HE M3BECTHBIX JOKTPUHE, CTaTyC KOTOPBIX

HESICEH C MO3ULIMN TEOPUH MPABA.
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Takum oOpa3oM, ecinu MO JTOroBopy 10OPOBOJIBHOTO CTPaxOBaHMsI PHUCKa
JETMKTHON OTBETCTBEHHOCTH CTOPOHBI HE MPEJIOCTABUIIM BBHITOJONPUOOPETATETIO
(moreprieBlIEMy) TpaBO TpPeOOBaHHS HEMOCPEACTBEHHO K  CTPaxOBILHUKY,
CKJIaJIbIBAETCs CIIEAYIONIAasi KOHCTPYKIMS TaKOro JIOroBopa: AOroBop (popMaibHO
3aKJIFOYEH B I0JIb3Y MOTEPHEBUIET0 (HOMHUHAJIBHOTO BBIFOJONpPUOOpETaTENs), HO
(akTHUecKu npaBo TpeOOBaHMSI UMEET CTPaxoBaTellb KaK KPEAUTOP B CTPaAXOBOM
obs3atenbcTBe.  Crnenyer NOJYEPKHYTh, 4YTO M3HAYAJIBHO BCE JIOTOBOPBI
CTPaxOBaHUS PUCKA I'PaXkJTaHCKONH OTBETCTBEHHOCTU CTPOMIIUCH UMEHHO IO TaKOi
CXEME: OHHU COBEpPIIAJTUCh B TMOJb3y CTPAaxoBaTeNsl, Ybs OTBETCTBEHHOCTb
CTpaxyeTcsi, U CHayajla CTpaxoBaTellb JOJKEH ObLI BO3MECTHTh MOTEPIEBIIEMY
NPUYUHEHHBIA €My BpeJ U TOJBKO IOTOM MOI OOpaTUTHCS K CTPAaxOBILUKY C
TpeOoBaHUEM O Bo3MemieHHH YObITKOB. [logo0Hast KOHCTPYKIHS TMO-TPEKHEMY
npeBanupyeT B mpaBe BenukoOpurtanuun. OnHako, Hanpumep, Bo Dpaniuuu
UMIIEPAaTUBHO 3aKpeIUIEH JPYroi MOAXOJ, COIJIACHO KOTOPOMY Yy IMOTEpIEBLIETO
BCEr7la €CTh MpsiMOe TpeOOBaHME K CTPAXOBUIMKY, KOTOPBIA 3acTpaxoBall
OTBETCTBEHHOCTb IPUYHUHUTEIS Bpea.

B crTpaxoBoil mNpakTHKE MEPUOJUYECKH BO3HHUKAET MOTPEOHOCTh B
3aKJIFOYEHUHU JOrOBOPOB CTPaxOBaHUSl PHCKa OTBETCTBEHHOCTH 3a NPUYMHEHHE
BpeZa JKU3HHU, 3/10POBbIO WIM UMYULIECTBY JIPYTHX JIMI B MOJIb3y HE MOTEPIEBIINX,
a camMoro cTpaxoBarens. B dacTHOocTH, Takas TOTPeOHOCTh BO3HUKIA MPH
CTPaXxOBAHUU PUCKA TPaKJAHCKON OTBETCTBEHHOCTH WJIEHOB CaMOPETYJIUPYEMBIX
opranuzanuii B cepe CTpOUTENbCTBA Ha CIy4ail MPexbsSBICHUS UM PErpecCHBIX
TpeOOBaHUII CO CTOPOHBI COOCTBEHHHKOB, KOHIIECCHOHEPOB 3IaHMA U
COOPYKEHMH, 3aCTPOMIIMKOB MM TEXHUYECKUX 3aKa34MKOB CTPOSILIUXCS
OOBEKTOB, KOTOpble B  COOTBETCTBUM C yactamMu 1-3  cratem 60
I'pagocTpoutenbHoro koaekca PO Bo3zMecTunm noTeprneBUIMM NPUIMHEHHBIN Bpe]
U BBIIIJIATWIN IPELYCMOTPEHHYIO 3aKOHOM KOMITEHCALUIO.

BoisBuiiace  mpo0siema IpaBOBOro CTaTyca 3acTpaxOBaHHOTO JIMLA 10
JIOrOBOpaM CTpaxOBaHUsl JEJIMKTHOM OTBETCTBEHHOCTH. Ecnmm Takoe Mo
A00POBOJIBHO BO3MEIIAET MPUYUHEHHBIM MOTEPIEBIIEMY BpPE, TO CKIAJbIBACTCS
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TYNUKOBAsi CUTyalWs: y 3aCTPAXOBAaHHOTO JIMIA BO3HHUKIN YOBITKH B CBSI3U C
BO3MEIIICHUEM TPUYMHEHHOTO BpPEIa, HO Y HETO OTCYTCTBYET MPaBO TPeOOBAHUS K
CTPaXOBIIUKY, MOCKOJbKY 3aCTPAXOBAaHHOE JHUII0O HE OTHOCUTCA HU K KaTerOpHUH
KpEIUTOpa B CTPAXOBOM 00S3aTEIIBCTBE, HU K TPETHEMY JIUILY, B MOJIB3Y KOTOPOTO
3aKJIIOYEH JIOTOBOpP CTPAaxoBaHUs, a Yy CTpaxoBaTelisd, KOTOPBIM SBIsETCA
KPEAUTOPOM B JOTOBOPE CTPAXOBAHMSI, OTCYTCTBYIOT YOBITKH, KOTOPbIE MOT OBl
BO3MECTHTh CTpaxoBIIUK. [laHHas mpoOiemMa MOXET OBITh pelieHa, eciau Ha
3aKOHOJIATEJILHOM YPOBHE YCTAHOBHUTH IMPaBO TPEOOBAHMS MPUUMHUBIIETO BpPE]
MOTEPHEBIIEMY 3aCTPAXOBAHHOTO JIMIIA, €CIIM OH B JOOPOBOJBHOM TMOPSIKE
BO3MECTHJI TaKOW BpEJl, K CTPAXOBIIHUKY O BBITJIATE CTPaxoBOro Bo3MmerieHus. C
TOYKH 3pEHHSI JOKTPHUHBI, 3aCTPaXOBAaHHOE JIMIO, NPUYMHHUBIIEE Bpel U
JTOOpPOBOJILHO €r0 BO3MECTHBINEE, B paMKaX CTPaXOBBIX OTHOIICHUH MOXKET
paccMaTpuBaTbCAd KaK KpeAUTOp B 00s3aTeIbCTBE IO BBHIIJIATE CTPaxOBOTO
BO3MEILICHUS, BO3HHUKIIEM BCIEACTBUE HACTYIJIEHUS KOHKPETHOTO CTPaxOBOTO
ciryyvasi.

Takoe pemenue Bormpoca OyAeT CcrmocoOCTBOBaTh  JA0OPOBOJIBLHOMY
BO3MCIIICHUIO JCIIMHKBEHTOM TPHUYMHEHHOTO Bpela, 4YTO B TOJTHOW Mepe
COOTBETCTBYET MPUHIIMIY JTIOOPOCOBECTHOCTHU B rpakiaHckoM mpase. [logoOHoe
NOBEJCHUE TPUYMHUTENSI Bpela 3aciay’KUBaeT TMOIJCPKKHU U CO CTOPOHBI
3aKOHOJATES.

[lo nmoroBopam cTpaxoBaHUsi JACIUKTHOM OTBETCTBEHHOCTH CIIOXKHUIIACH
Oonee ueM cropHas cyieOHas MpakTUKa B CUTyallUsAX, KOTJa CTPaxoBaTeib IO
JIOTOBOPY CTPAaxOBaHUS PHCKA TPAXTAHCKONW OTBETCTBEHHOCTH CaMOCTOSITEIHHO
BO3MEILIAET TMOTEpHEeBIIEMY NPUYMHEHHBIA Bpel, a 3aTeM MPEeAbsSBISET
CTPaxOBIIMKY TpeOOBaHME O BHIIIJIATE CTPAXOBOTO BO3MelIeHHs. Eciu ctpaxoBas
OpraHu3aliysi OTKa3bIBA€T B CTPAXOBOW BBIIJIATE U CHOP JTOXOIUT A0 CyAa, CYI
B3BICKMBAET CO CTPaxoOBIMKA HE CTPaXOBOE BO3MEIIEHHE, a HEOCHOBATEIbHOE
oboramenue (cM., Hanpumep, O030p 3aKOHOMATENTHLCTBA U CYyACOHON MPAKTUKH
Bepxosrnoro Cyna P® 3a I kBapran 2006 rojga, B KOTOPOM yKa3zaHO, YTO, €CJIU
ctpaxoBatenb 1mo AoroBopy OCAI'O noOpoBOJIBHO BO3MECTUIT MOTEPIIECBIIEMY

46



ymepd OT JIOpOXKHO-TPAHCIOPTHOTO TPOUCIIECTBUS, €ro TpeboBaHUS K
CTPAaxXOBUIMKY O BBIIUIATE TMOJJIEXKAT YIOBIETBOPEHUIO Kak TpeOOBaHHE O
B3bICKAHUM HEOCHOBATEIBHOIO OOOTaIleHMs MpPU YCIOBUU JIOKA3aHHOCTH (pakTa
HACTYIUIEHHsI CTPaxoBOro CiIy4yas WM pa3Mepa NMPUUYMHEHHOro Bpena). B To xe
BpeMsl JJaHHas CUTyallMs BIIOJIHE YKJIAbIBAETCS B CUCTEMY OTHOLIEHMH, KOrja
TPEThE JHLO (BBIFOJONPUOOPETATENL) OTKA3BIBAETCS OT CBOMX IIPAB IO J0IOBOPY
CTpaxoBaHUs, 3aKJIIOYEHHOMY B ero mnosb3dy (nmyHKT 4 crateu 430 'K P®).
[IpenbsBnss TpeOOBaHME AEIMHKBEHTY M INPUHUMAas OT HETO IPEIO0CTaBIICHHUE,
MOTEPIIEBIINA OCO3HAET, YTO TEM CAMBIM CBOMMH KOHKJIIOJEHTHBIMH JI€HCTBUIMU
OH OTKa3bIBA€TCS OT IIpaBa TpeOOBaHUS IO JIOTOBOPY CTPAXOBaHUSA pPHCKa
IPa)X/1aHCKOW OTBETCTBEHHOCTH IMPUUYMHUTENS BPEJa, OCKOJIbKY €ro Bpea Oynaer
BO3MEILIEH BUHOBHBIM JIMIIOM. B 3TOM cityuae B cwity nmyHkrta 4 cratbu 430 'K PO
JAHHBIM IIPABOM MOXET BOCIIOJIB30BATHCSI KPEIUTOP, €CJIA 3TO HE MPOTHUBOPEUUT
3aKOHY, UHBIM IPABOBBIM aKTaM U JOTOBOPY.

Cyry6o dopManbHBIi TOAXOA CYIOB, KOTOpPBIE CYHWTAIOT, YTO TMpHU
OTCYTCTBHM SIBHO BBIP@)KEHHOTO OTKa3a BBITOAOIPHOOpETATENsI OT CBOETO IpaBa
TpeOOBaHUS K CTPAXOBIIMKY HENb3sS €ro JACHCTBHUS KBATHUPHUIMPOBATH Kak
KOHKJIIOJICHTHBIE JCHCTBUS, HAIpaBJICHHbIE Ha OTKa3 OT IpaBa TpeOOBaHUS,
CIIOCOOEH B psJ€ CIIy4aeB NMPUBECTH K CEPbE3HBIM HETATHUBHBIM IOCIICJCTBUSIM.
JlocTaTOyHO cKa3aTh, 4YTO B TMOJOOHOM CHUTyalluu HE pabOTaeT HWHCTUTYT
HEPECTPAXOBaHUsl, MOCKOJIbKY HET CTPaXxOBOIO cCiyyas MO COOTBETCTBYIOILIEMY
OCHOBHOMY JOTOBOpY cTpaxoBanus. Kak wu3BecTHO, cyneOHas mNpakTUKa B
KaueCTBE OCHOBHOI'O BApPUMAHTA CTPAXOBOI'0O CIyyas M0 JOTOBOPY NEPECTPAXOBAHUS
IpPU3HAET CTPaXOBYHK BBHIIUIATY NEPECTpaxoBaTelii 10 OCHOBHOMY JIOTOBOPY
CTpaxoBaHus .

[To >TuM mpUYMHAM CYLIECTBYET OOBEKTHBHAas HEOOXOAMMOCTb BHECTHU

Cepbe3HbIE KOPPEKTUBBI B (POPMYIMPOBKH, OTHOCAIIMECS K MpaBy TPeOOBAHMS K

22 ITyskr 22 O0630pa MpakTHKH PACCMOTPEHHS CIOPOB, CBS3aHHBIX C HCIIOJHEHHEM JOTOBOPOB CTPaxOBaHUS
(Muadopmarmonnoe nucemo I[pesngmyma BAC P® ot 28.11.2003 Ne 75).
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CTPaxoBIIMKY IO  JOTOBOPY  CTpaxOBaHUsS  pHCKa  BHEJOTOBOPHOM
OTBETCTBEHHOCTH.

BripaboTka 4eTkoil MO3WMIMU TO BOMPOCY MPEAbSBICHHUS TPEOOBAHHUM K
CTPaxOBIIMKY JIETUKTHON OTBETCTBEHHOCTH JOJKHA MPOU3BOAUTHCA C YUYETOM
nonoxxenuit crtaten 430 'K P® o goroBope B moJib3y TpeTbero auia. Cienyer

YKa3aTb, YTO BLIFOIIOHDI/IO6D€T3T€J'IB, CTPaxXoBaTCJIb M 3aCTPAXOBAHHOC JIHUIIO

HUMCIOT TIPpABO MPCABABUTH CTPAXOBIIHMKY TDC60BaHI/Ie HUMCHHO O BBIIIJIATC

CTPaxXoBOI'0 BOSMCIICHU L.

Yro kacaercs HOPMBI, COTJIACHO KOTOPOM JIOrOBOPBI CTPaxOBAaHMS pUCKA
IPaKJAHCKOM OTBETCTBEHHOCTH JIOJDKHBI BO BCEX CIydasx 3aKIOYaThCs
UCKIIIOUYMTEIBHO B  TMOJB3Yy MOTEpHEBIIMX  (BbIrOJonpuodperaresneii), To
1[eJIeco00pa3HO BOMPOC O TOM, B YBIO MOJB3Yy 3aKIIOYACTCS Takas CTpaxoBas
c/ieliKa, OCTaBUTh Ha YCMOTPEHHE YUaCTHUKOB TPAXkIaHCKOTO 000pOTa.

3a pyOexoM 3TOT BOIPOC HE MMeeT yHuBepcaiabHoro pemenus. B CIIA
W3HAYaJbHO  CTPaXxOBAHME  OTBETCTBEHHOCTHM  MPEJOCTABILUIO  3allIHUTY
UCKJIIOUMTEIPHO HHTEpecaM 3aCTPaXxOBAHHOIO JIMIA; NpsIMOEe TpeOOBaHHE K
CTPaxXOBUIUKY, 3aCTPaxOBaBLIEMY OTBETCTBEHHOCTh MPUYMHUTENS Bpela, HE ObLIO
OPEeIyCMOTPEHO JUIsl TOTEpIEBIIEr0. DTO OOBSCHSAJIOCH TEM, YTO OCHOBHOM
(GYHKIMOHATBHOM HANpPaBICHHOCTbIO CTPAaXOBAHMS OTBETCTBEHHOCTH SIBIISIETCS
3allliTa MHTEPECOB CAMOrO CTpaxoBaTeids (3aCTpaxOBaHHOIO JHIA) HAa Ciydal
BO3HUKHOBEHUS YOBITKOB B pe3yjibTaTe MPUBIICYEHUSI K OTBETCTBEHHOCTH.

B nanpHelimeM 3aKOHOAATENBCTBO OTAEIBHBIX IITATOB CTAJIO BBOAMTH
MpsMBIE 00s3aTEIbCTBA CTPAXOBIIUKA MEPE]] TPETHUM JIMIIOM — ToTepreBmmM. K
kKoHIly XX Beka B cdepe cCTpaxoBaHUS OTBETCTBEHHOCTH BJIAJCIIbIICB
aBTOTPAHCIIOPTHBIX CPEICTB TPETHU JIMI[A HAYUHAIOT pacCMaTPUBATHCS B KaUeCTBE
«TI0IPa3yMEBAEMbIX» BBITOJOIPHOOPETATENEH Ha YPOBHE CYA€OHOM IPAKTHKU> 1
«KBa3UBbITOZoNIpHOOpeTaTenei» B JokTpuHe. CTOUT MOAYEPKHYTh, UTO

OTMEUCHHBIHN moaxoa HE IIOJYy4YWJI YHUBCPCAJIBHOIO NPUMCHCHHA, W 3a4aCTYIO

23 United Services Auto. Ass'n. v. Nationwide Mut.Ins. Co., 241 S.E.2d 784, 788 (Va.1978), Hughes v.
Southeastern Fid. Ins. Co., 340 So.2d 293 (La.1976).
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BO3MOKHOCTh TIPSMOTO TPEOOBAaHMS MOTEPIICBIIETO K CTPAXOBIIHUKY 3aBHCHT OT
KOHKPETHBIX YCIIOBUH ITOJIMCA CTPAXOBAHUSI OTBETCTBEHHOCTH.

B nacrosimiee BpeMs npaBo TpeOOBaHMSI MOTEPIIEBIIETO HETIOCPEACTBEHHO K
CTPaxOBIIHKY I BCEX BUAOB CTPAXOBAHUSI OTBETCTBEHHOCTH YCTAaHOBIICHO JIMIIb
B OTZHENBbHBIX mTaTax (AnmaGama, Apkansac, Jlyusuana, Munnecota, Hero-Mopk,
[TencunbpBanus 1 BUCKOHCHH).

brnaromapss 3aKOHOJATENBHOMY PETrYJIMPOBAHUIO JAHHOTO BOIpoca OblI
ONpENENIEH CTaTyC NOTEPHEBIIErO JIMIA B CTPAXOBOM MPABOOTHOILLICHHH:
yYKa3aHHOE JIMII0 C MOMEHTa MPEIbsBICHUSA TPeOOBaHMI CTPAXOBIIUKY 00JagaeT
IpaBaMU CTpaxoBaress (3acTpaxOBaHHOTO JiMa). JlaHHOE MPaBUIIO CYLIECTBEHHO
CKOPPEKTHPOBAHO IPUMEHHUTEIBHO K CTPaxOBaHUIO IPaXKIaHCKOMN
OTBETCTBEHHOCTH BJIQJICTBIIEB aBTOTPAHCIIOPTHBIX CPEJCTB: MPABUIO 00 OTKa3e B
BBIIJIATE CTPAXOBOTO BO3MEUIEHHS MO IPUYMHAM BBEACHUS CTPAaXOBUIMKA B
3a0y’KJIeHrEe, OTCYTCTBUS B3aMMOJICUCTBHSI HA MOMEHT HACTYIJICHUSI CTPAXOBOTO
ciaydas (HEyBEIOMJIEHUE O HACTYIUICHUU CTPAXOBOIO CiIyyas) HE MPUMEHSIETCS B
OTHOUIEHUU TIOTEPIEBIINX, MPEIBbIBUBIINUX MPSIMOE TPEOOBAHUE K CTPAXOBIIUKY.

B eBponelckux cTpaHax 3aKOHOJIATENBHOE PETYJIUPOBAHUE CTPAXOBAHUS
IPaXKIAHCKOM OTBETCTBEHHOCTHU PA3JINYaeTCsl BECbMa CYIIECTBEHHO.

B Tepmanuu mnpsimoe TpeOOBaHHE TMOTEPHEBUIETO K CTPAXOBIIUKY IO
JIOTOBOPY CTPaxOBAHUSI PHUCKA TPAXKITAHCKOW OTBETCTBEHHOCTH IPEIYCMOTPEHO
TOJILKO B 00f3aTEJIbHOM CTPAXOBAaHUU OTBETCTBEHHOCTH AaBTOBIAJENBIIEB, a B
JIpYTUX BUJAX O0053aTETHLHOTO CTPAaXOBaHUS — JIMIIb B cCliydae OaHKpPOTCTBA
CTpaxoBaTessl WM €CIIM MECTO HaxO0XJACHUs cTpaxoBareiis Heus3BecTHO (§ 115
3akona ['epmaHuu 0 1OroBopax CTpaxoBaHUs).

[ToMMMO yKa3aHHBIX CIIy4aeB TPEThE JIMIO MOKET IMOJYYUTh MPABO
TpeOOBaHUSI K CTPAXOBIIUKY B CIEIYIOIIUX CUTYalUsX:

— YCTYIIKH MpaBa TPEOOBAHUS CTPaxOBaTENIEM;

— €CJIM CTPAXOBIIMK CO3JA€T BUAMMOCTH, YTO OH XOYET YPEryJHpPOBATh
BOIIPOC C TPETHUM JIMIIOM, @ HE CO CTpaxoBaTelieM (HampuMep, CTPaXxOBIIKK BEJIET
MEPEroBOPbI UCKITIOYUTEIBHO C TPETHUM JUIIOM);
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— ©CJIM CTpaxoBaTesb 3asBISIET TPEOOBAHHME CTPAXOBIIUKY TAaKUM 00pa3oM,
YTO CTABUT TOJI yTPo3y OCYIIECTBICHUE TAaKOro TpeOoBaHWs (Hampumep, yrposa
UCTEUYECHHS CPOKA UCKOBOM JIABHOCTH).

CTpaxoBUIMK U CTpaxoBaTelib OTBEYAIOT MEpe] MOTEPHEBIIMM COJIMIAPHO
(§ 115 3akona I'epmanuu o goroBopax cTpaxoBaHus). IIpum 3TOM CTpaxoBIIMK
MOKET BBIJIBUTAaTh MPOTHB TPeOOBaHMS TMOTEPIEBIIETO BCE TE BO3pPAKEHUS,
KOTOpblE OH MOT 3asiBUTh HAa OCHOBAaHHUM JOTOBOpa CTPAaxOBaHUsI MPOTUB
TpeOboBaHusl cTpaxoBaTens. B To ke BpeMs MpekpalieHue JI0roBopa
00s13aTEIPHOTO  CTPAaXOBAaHWUS HE BJICYET AaBTOMATHYECKOTO TPEKPAIICHHUS
00s13aTENhCTBA CTPAXOBIUKA Tepe] moTtepreBmuM. O0sS3aTeIbCTBa CTPAXOBIIHUKA
NPEeKpallanTcs B CIy4ae HCTEUEHMs] WJIM JOCPOYHOIO MpEeKpalleHHs JI0roBopa
CTpPaxOBaHUs IO WCTEYCHWH OJHOTO MeECsIla C JaThl H3BEHIEHUS 00 HSTOM
perynsaropa (mynkra 2 § 117 3akona ['epmanuu o joroBopax crpaxoBanusi). [locie
BBITUIATHI MOTEPIEBUIEMY BO3MEIICHHS B 3TOM Cydae K CTPaXOBIIUKY MEPEXOJUT
MpaBo TpeOOBAHUS MOTEPIICBIIETO K CTPAXOBATEIIO.

B anrnuiickoM npaBe B cUily A€UCTBUSI TOKTPUHBI privity of contract TpeTbu
JUIA HE MOTYT 3asBIISATh TpeOOBaHUs 00 UCTIONHEHUN 00S3aTEIbCTB, OCHOBAHHBIX
Ha jgoroBope. JlaHHOE MpaBWIIO MPUMEHSETCS TaKXKe K JOroBOpaM CTpPaxOBaHMS
pucka orBercTBeHHOCTH. [0 001IeMy MpaBUiTy MOTEPHEBUINN HE MUMEET MPSMOIo
TpeOOBaHMS K CTPaxXxOBIIMKY OTBETCTBEHHOCTH, a CTPAaXxOBOE BO3MEIICHHE TIO
JIOTOBOPaM CTPaXOBAHMS BBIMJIAYMBAETCS HETIOCPEACTBEHHO CTPAXOBATEIIO.

[Tpu >TOM 3aKOH JIeTIaeT UCKIIIOUYCHHE B JBYX CIIydasX — JjIs TpeOOBaHMIA TI0
MmoJimcaM  00sI3aTETLHOTO ~ CTPAXOBaHUS  OTBETCTBEHHOCTH  BIIAJICNBIICB
ABTOTPAHCIOPTHBIX CPEACTB M B Cllydae OaHKPOTCTBA CTpaxoBarels’.

st Toro 4ToOBI 3asSBUTH MPSIMOE TPeOOBAaHWE CTPAXOBIIMKY B Clydae
OaHKpOTCTBa CTpaxoBarensi, TPEThe JIUIO JIOJDKHO YCTAHOBUTH  pa3Mmep
OTBETCTBEHHOCTH  CTpaxoBaTejsl IMOCPEACTBOM  CyJIeOHOro, apOUTpa)KHOTO

perieHus, BHECYIEOHBIM COTJIAICHHEM 00 YperyJIupoBaHMHM TpeOOBaHUS (eciu

24 Cm.: Third Parties (Rights Against Insurers) Act 2010, as amended by the Insurance Act 2015.
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ATO CHENaHO 10 TPHU3HAHHUS CTpaxoBaTelsl OAHKPOTOM) WM IMyTeM MpPU3HAHUS
JI0JITa YIIPABJISIONIUM B Jielie 0 0aHKPOTCTBE cTpaxoBatens. [locie yctaHoBiIeHUS
pa3mepa TpeOOBaHHMS TMpPaBO TPeOOBaHMS K CTPAXOBIIMKY TMEPEXOIUT OT
CTPaxoBaTes K MOTEPIIEBIIEMY B CUITy 3aKOHA (B IIOPSIKE CyOporanmu)>.

CTpaxoBIIMK MOXXET BBIABUTATh MPOTUB TPEOOBAaHMS TPETHETO JIUIlA BCE TE
BO3PaXEHUS, KOTOPbIE OH MOI 3asBUTh Ha OCHOBAaHHUM JOTOBOpa CTPAXOBAHUA
MPOTUB TPeOOBAHMSI CTPaXOBATEIIS.

B cnyuae 3akpennienuss B Poccuiickon denepanuyn Ha 3aKOHOIATEIBHOM
YpPOBHE TIpaBa YYaCTHHUKOB JOTOBOpa CTPAaXOBaHUSI PHUCKA TpaxaaHCKOU
OTBETCTBEHHOCTH CaMHM OIPEJCNSITh, B UYbID TOJB3Y COBEPIIATH MOAOOHBIC
CICJKU, JaHHBIE JOTOBOPHI CTpPaxOBaHUsS MOTYT OBITh 3aKJIIOYEHBI B TIOJIB3Y
nmoTepreBmiero  (BeirogonpuoOperatens)  (3Ta  MOJACIb  COOTBETCTBYET
JNEUCTBYIOIIEH OCHOBHOW KOHCTPYKLMHM JIOTOBOpa CTPaxOBaHUS JICIUKTHOU
OTBETCTBEHHOCTH) JIMOO B TOJB3Y CTpaxoBaTess W/WUIM 3aCTPaXOBAHHOTO JIMIIA
(kmaccuueckass TepBOHayajdbHasi KOHCTPYKIMS JOTOBOpa CTPAaXOBAaHUSI PHCKa
IPOKIAaHCKOM OTBETCTBEHHOCTH). Takoe pelieHue TO03BOJUT CYIIECTBEHHO
pacIIpUTh cBOOOMYy  JOTOBOpA CTpaxOBaHUsI  pUCKA  TIPakJIaHCKOU
OTBETCTBEHHOCTH B IUIaHEe BbIOOpa Haubojee yAOOHOTO JJii YYaCTHHUKOB
IpaKIaHCKOTO0 000pOTa BapuaHTa €ro KOHCTPYKIMH. Takum o0pa3oM, B MYHKT 3

cratbt 931 'K P®D npemnaraercss BHECTH W3MEHEHHUE, COTJIACHO KOTOPOMY, €CIIHA

HHOC HC ITPCAYCMOTPCHO 3aKOHOM, JOT'OBOP CTPAXOBAHUA PHUCKA OTBCTCTBCHHOCTH

3a IIPpUYMHCHHUEC BPCAa MOXKCET OBITH 3aKJIIOUYEH B IIOJIBb3Y JHII, KOTOPBIM MOXCT

OBITh IIPUINHCH BPCA (BI)IFOI[OHI)HO6D€T3TCJ'ICI>1), anbo B ITOJIB3Y CTPAaxoBaTCJIA

WJIM 3aCTpaxOBaHHOTO Juia. [Ipu OTCYTCTBMM B JIOTOBOPE CTPAaxOBaHHUS PHUCKA

OTBCTCTBCHHOCTH 34 IIPHUYMHCHHC BPCAAd VKA3aHHWA HA TO, B YbIO IIOJB3Y OH

3aKJIFOYEH, TAKOM JOTrOBOpP CYMTACTCS 3aKJIKOYCHHBIM B MOJb3Y JIMI, KOTOPBIM

MOJKET OBITh IMIPUYNHCH BPCA.

23 IBA Insurance Substantive Project 2012: Direct Third-Party Access to Liability Insurance. P. 138.
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17. 3anper Ha cTpaxoBaHWe OTBETCTBEHHOCTH IO J0rOBOpPY B CJIYy4Yasix, He
NnpeaycMOTPeHHbIX 3aKk0HOM (cTaThs 932 'K P®D)

B cootBerctBuu ¢ nyHktoM | crareum 932 T'K PO crpaxoBaHue pucka
OTBETCTBEHHOCTH 3a HapyLIEHUWE JIOrOBOpa  JOMNYCKaeTcs B  Clydasx,
IPEAYCMOTPEHHBIX 3aKOHOM. I[IpencraBisieTcsi, 4TO 3TOT 3alpeT Ha CTPaXOBAHUE
OTBETCTBEHHOCTH I10 JIOTOBOPY B CIIy4asiX, OPSIMO HE MPEIYCMOTPEHHBIX 3AKOHOM,
OTPaHUYMBAET PA3BUTHE CTPAXOBOIrO pPbhIHKA B POoccHM M MPUBOJIUT K MPUMEHECHUIO
IPOMO3JIKUX W/WIIA TEOPETUUECKH HEBEPHBIX MPABOBBIX KOHCTPYKIUH B MOMBITKAX
aTOT 3ampeT obotu. [Ipu 3TOM B TOProBOM 000pPOTE MMEETCS BEChMa ITUPOKUHN
(1, MO ONpEAENIEHNI0, OTKPBITHIN) MEPEYEHb JOrOBOPOB, CTOPOHBI KOTOPBIX MOTYT
ObITh 3aWHTEPECOBaHbl B CTPAXOBAaHUU OTBETCTBEHHOCTH. HEBO3MOXHOCTH
MOJIYYUTh AJE€KBATHOE CTPAaXOBOE MOKPBITUE NMPUBOIUT: a) K YXOAY HEKOTOPBIX
KaTeropuid cTpaxoBaTeieil Ha 3apyOekHble pbIHKA; ©0) K 3aKIIOYCHHUIO
NOTEHIIMAJIBHO HEJIEUCTBUTENIbHBIX JOTOBOPOB (MPOTHUBOPEUAIINX UMIIEPATUBHOM
HopMe nyHkTa 1 crateu 932 I'K P®), uTto HeGmaronpusiTHO BIUSET HA UHTEPECHI
CTpaxoBaTenieil; B) K TOMY, YTO CTpPaxOBaHHE OTBETCTBEHHOCTH IO JOTOBOPY
0/I4ac «MacCKHpPYeTCs» MOJ BUJOM CTPAaXOBAHMS MMYIIECTBA WM CTPaxOBaHUS
pUCKa JIETUKTHOM JMOO0 MpodecCHOHANIbHOW OTBETCTBEHHOCTH; I') UM BCErja — K
YCUJIEHUIO MPABOBOTO HUTUJIU3MA.

CrpaxoBas M cyneOHas mpakTuKa (HaKTHUECKHU J€3aBYHUPOBAIN JIaHHYIO
HOpPMY, MOCKOJIBKY CTPaXOBILIMKHU JABHO YK€ 3aKJIFOYAlOT JOTOBOPBI CTPAXOBAHUS
pUCKAa OTBETCTBEHHOCTH 32 HEHCIIOJIHEHHE WJIM HEHaJJIeXkKallee HCIOJHEHNE
JOTOBOPHBIX 0053aTEIBCTB MPU OTCYTCTBUHU OPHUIIMATBLHOTO Pa3pelIeHUs] Ha TaKOe
CTpaxoBaHWE, a CyAbl TMPU3HAIOT JCHCTBUTEIBHBIMU TIPAKTUYECKU JIOOBIE
JIOTOBOPBI CTPAXOBaHUSA JIOTOBOPHOM OTBETCTBEHHOCTH, JAXE €CIH 3aKOHOM
CTpaxOBaHWE TaKOW OTBETCTBEHHOCTHM HE pa3pemeHo (cM., Hampumep,
noctanoBienue Ilpesuanyma Bricmero Apoutpaxkunoro Cyma P ot 13.04.2010
Ne 16996/09 o nemy Ne A43-27008/200839-731).

3a  pyOexxoM  CTpaxOBaHHWE  JOTOBOPHOW  OTBETCTBEHHOCTH B

CaMOCTOSITCJIbHBIN BHU/J] CTPpaxoOBaHWA HC BBIACIICTCA, HA 3dKOHOJATCIIbHOM YPOBHC
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OTIIETTLHO HE PETYJIUPYETCs, W KAKUX-THOO OTrpaHWYCHH Ha OCYIICCTBICHHE
TaKOT'0 CTPAXOBAaHMS HE CYIIECTBYET.

Kak yka3bIBajgoch BBINIE, B MPAKTHKE CTPAXOBBIX OpraHU3alMi U padoTax
OTIICTILHBIX aBTOPOB TMPEANPUHUMAIOTCS TONMBITKM HAaWTH 0o0Jiee WM MEHeEe
OJlaroBUAHBIC CITOCOOBI 00X0ja OOINEro 3ampera Ha CTPaXxOBAaHHME JIOTOBOPHOM
oTBeTCTBEHHOCTH. OJHO BpeMsl OYEHb IOMYJIIPHBIM CIIOCOOOM Obllla 3aMeHa
Ha3BaHUS JIOTOBOpA CTPAaxOBaHUS JIOTOBOPHON OTBETCTBEHHOCTH Ha JIOTOBOP
CTpaxOBaHUs JACIMKTHOW OTBETCTBEHHOCTH. [[1s1 0OOCHOBAaHMS 3TOTO IMOIXOJa
MPUMEHSJICST ~ HECOCTOSITCNIbHBIA ~ apryMEHT: TPU  HEHWCIOJHEHUW  WJTU
HEHAJUIC)KAIEM  WCIIOJHEHUW  JIOTOBOPHBIX  OOS3aTENhCTB ~ KOHTPAreHTY
CTpaxoBaTes MPUIUHSIOTCS YOBITKH, TO €CTh BPE] B IIMMPOKOM CMBICJIC 3TOTO
TEpMHUHA, a 3HAYUT, pedyb HJET O CTPAXOBAHWUU JIETUKTHOW OTBETCTBCHHOCTH.
Hepenko cTpaxoBaHWe pHCKAa JIOTOBOPHOM OTBETCTBEHHOCTH CKPBIBACTCS TI0JI
Ha3BaHUEM «CTPaxOBaHHWE NPO(ECCHOHATHLHON OTBETCTBEHHOCTH», IIPH 3TOM
UTHOPUPYETCS TO OOCTOSTENHCTBO, YTO B AOCOJIOTHOM OOJIBIIMHCTBE CITy4acB
OKa3zaH#ue MPO(PECCHOHATBHBIX YCIYT OCYIICCTBIISICTCS Ha JIOTOBOPHOW OCHOBE W,
clieoBaTeabHO, MPodecCHOHANbHAS OTBETCTBEHHOCTh TMPEACTABISIET COOOM
OOBIYHYIO JOTOBOPHYIO OTBETCTBEHHOCTh. BHeIOroBopHas mnpodeccuoHanbHas
OTBETCTBEHHOCTh BO3MOXKHA TIPH OKa3aHUU NyOJUYHBIX YCIyr (HOTapHUyChl B
paMKax OCYIIECTBJICHHsS] HOTApUAIBHBIX JEUCTBUH, CHacaTelny, KOHKYPCHBIC
YIPABJISIONINE) JINOO KBA3UITyOJWYHBIX YCIYT (TIOMOIIL CIyYalHO OKa3aBIIIETrOCs
Ha MECTE MPOWCIICCTBHUS Bpaya MOCTPAJABIIEMY, HYKIAIOMEMYCS B CPOYHOU
MEIUITMHCKOM TTOMOIITH ).

[Ipu 3TOM cieAyeT y4HMTHIBATh, YTO POCCHHCKHE CTPaxOBBIC OpraHU3AIMH
OYCHb OCMOTPUTEIHHO TOAXOMAT K CTPAXOBAaHWIO pPHUCKAa JOTOBOPHOM
OTBETCTBEHHOCTH W TOTOBBI 3aKJII0YaTh TAKKE JOTOBOPHI CTPaXOBaHHUS JIMIIb B TEX
ClIydasix, Korja CTpaxoBO€ COOBITHE HOCUT OOBEKTHBHBIM XapakTep M HE 3aBUCUT
OT BOJIM YYACTHUKOB OCHOBHOTO JIOTOBOpA.

HeoOxoaumo Takke TPUHATH BO BHMMaHHUE, YTO B CBSI3U C pedopmoii

rpa)/IaHCKOTO MpaBa MepecTaln JAeHCTBOBATh U MPABOBHIE CIIOCOOBI OOeCTIeUeHuUs
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ucrionHeHust nyHkra 1 craten 932 T'K P®. B camoii cratee 932 Kopekca
MOCJIC/ICTBHSI HAPYIICHHS YYaCTHUKAMHU TPaKIaHCKOTO 000pOTa JTaHHOW HOPMBI HE
ycTaHoOBJIeHbI. [103TOMY 37€Ch TPUMEHSIOTCS OOIIME MOJOKEHUS TPaKIaHCKOTO
MpaBa O HEJAEUCTBUTEIBHOCTU caenok. B cumy nmynkra 1 crateu 168 T'K PO, 3a
UCKJIIOUCHUEM CIIy4aeB, MPEAYyCMOTPEHHBIX IYHKTOM 2 3TOH CTaThbU WJIM WHBIM
3aKOHOM, CJIEJIKa, Hapyllaolas TpeOoBaHUs 3aKOHA WJIM MHOTO MPAaBOBOTO aKTa,
SBJISIETCA OCIIOPUMOM, €CJIM U3 3aKOHA HE BBITEKAET, YTO JOJIKHBI MPUMEHSTHCS
JpyrUe MOCIeACTBUSL HAPYILIEHUs, HE CBA3aHHBIEC C HEJEHCTBUTEILHOCTHIO CCIKH.

CornacHo e mnyHKTy 2 ctatbu 168 'K P® HuuTOXHA NUIIL CHEJKA,
Hapymaromas TpeOOBaHUS 3aKOHA WM WHOTO MPABOBOTO aKTa W TMPH ITOM
nocsiraroliasi Ha MyOJMYHBIE MHTEpechl JHMOO TpaBa M OXpaHsIEMbIE 3aKOHOM
MHTEPECHl TPETHUX JIUI]. B TaHHOM ciiy4yae HET HU TOTO, HU JPYTOTO.

Cornacno a63aiy 4 nynkra 2 crarbu 166 'K PD cTopona, u3 moBeneHus
KOTOpPOHM SIBCTBYET €€ BOJSI COXpaHUTh CHIIy CHENKH, HE BIIpaBE OCIApUBAThH
CIENIKYy TIO OCHOBAHHIO, O KOTOPOM 3Ta CTOpPOHA 3Haja WU JIOJDKHA Oblia 3HATH
IIPU MPOSIBJICHUM €€ BOJIM. YUYUTHIBAs, YTO CTPAXOBIIMUKHU Kak MPodecCHOHATbHbIE
YYaCTHUKHU CTPAXOBOTO PhIHKA MPEKPACHO OCBEIOMIICHBI O TOM, [0 KAKUM UMEHHO
BUJIAaM CJIEJIOK MOXET CTPaxoBaTbCsl JOTOBOpPHAs OTBETCTBEHHOCTb, U OCO3HAHHO
UAYT Ha 3aKII0YeHUE JIOrOBOpa CTPaxOBaHUs, HE COOTBETCTBYIOIIETO
TpeOOBaHUSAM 3aKOHA, HO TIPH 3TOM JO HACTYIUICHUS COOBITHS, HMEIOIIETO
NPU3HAKK CTPAXOBOTO Cllydasi, HAMEPEHBbI COXPAHATh CHIIy 3TON CHEIKU, OHU He
MPAaBOMOYHBI ~ CTaBUTh  BOONPOC O  NPU3HAHUU  TaKUX  JIOTOBOPOB
HEJICUCTBUTEIbLHBIMUA. TOrJa TMOJydaeTcsi, 4YTO BO BCEX CIydasX MOXKHO
CO3HATEIBHO M IIEJICHAMPABICHHO HApYIIaTh 3alpeT Ha 3aKII0YEHHE TOJI00HBIX
JIOTOBOPOB CTpaxoBaHWsI 0€3 HACTYIUICHUS KaKWUX-JTMOO HETaTHBHBIX IPABOBBIX
IIOCJIEICTBUM.

B nuteparype nepuoauveckd TMOJHUMAETCS BOMPOC OO0 OTMEHE HOPMBI

nyHkra 1 crareu 932 'K PO.
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C yueToM NpUBEACHHBIX OOCTOSTENBCTB LEIECOOOPAa3HO OTKA3aThCsA OT

KaKux-1100 OFDaHI/I‘-IeHI/Iﬁ CTpaXOBaHMUA PUCKA OTBCTCTBCHHOCTH 34 HCUCIIOJIHCHHUC

NI HCHAAJICKAIMCC MCITOJIHCHUC JOT'OBOPHEIX 00513aTEILCTB.

18. JImma, 4YbA OTBETCTBEHHOCTH MOKeT OBbITH 3aCTPaX0BaHA IMPH
CTPAXOBAHUM JIOTOBOPHOM OTBETCTBEHHOCTH (MYHKT 2 ctaTthbu 932 I'K P®)

CornacHo nyHkty 2 cratem 932 I'K P®, pomyckaercss cTpaxoBaHHE
OTBETCTBEHHOCTH TIO JIOTOBOPY TOJBKO caMoro crpaxosatens. Hapymenue storo
MTOJIOKEHUS BJIEYET HUYTOKHOCTH JOTOBOPA B COOTBETCTBYIOLIEH yacTu. Bmecre ¢
TEM 0 HEKOTOPHIM BUJaM CTPAXOBaHHsI Ha MPAKTUKE BOCTPEOOBAHO CTPaxOBAaHUE
[0 OJTHOMY JIOTOBOPY OTBETCTBEHHOCTH CTpaxoBarelis U Jpyrux juil. [Ipumepom
ABJISIETCSI  CTPAaxXOBAaHUE OTBETCTBEHHOCTH JUPEKTOPOB, KOTOPOE  MOMKET
OCYUIECTBJISTBCA ~ OpraHu3anued —  cTpaxoBaTeneMm. Takue  JOTOBOpHI
npotuBopedar myHKTy 2 ctatbu 932 I'K P®, 4To BBIHYXXAA€T CTOPOHBI
CTPYKTYpHPOBATh UX KaK CTPAXOBAHUE JACIUKTHON OTBETCTBEHHOCTH.

3anpockl Ha TaKyH KOHCTPYKIMIO JOTOBOpPA CTPAXOBaHUSI OTBETCTBEHHOCTHU
3a HEHCIIOJIHEHUE WM HEHaJUIeXkKallee HCIOIHEHHE JTOTOBOPHBIX 005S3aTelbCTB B
oOlIecTBe CyuiecTBYIOT. B dyacTHOCTH, B TakoM CTpaxOBaHUM MOTYT OBITh
3anHTepecoBanbl xonauHru. Korga nosemiamu ['pagoctpoutensHoro kojaekca PO
ObUIO pa3pelIeH0 CTPaxoBaThb OTBETCTBEHHOCTh UJICHOB CaMOPETYJIHPYEMBIX
opraHuzanuii B cdepe CTPOUTENHCTBA 3a HEUCIIONHEHHE WIM HEeHaJJexaliee
WCIIOJIHEHHE JOTOBOPOB CTPOMTENIBHOIO MOJAPSAJAA, a TAKXKE HHBIX JOTOBOPOB
MOJAPAJA, 3aKIIOYEHHBIX C NPUMEHEHHUEM KOHKYPEHTHBIX CIIOCOOOB 3aKIHOUYEHUS
JIOTOBOPOB, CAMOPETYJIUPYEMbIE OpraHU3allMi BBIPA3UIN 3aMHTEPECOBAHHOCTh B
TOM, 4TOObI CAMHM CTpPaxoBaTh JOTOBOPHYIO OTBETCTBEHHOCTb CBOMX YJICHOB,
MIOCKOJIBKY paccMaTpHUBAIM TaKHe JOTOBOPHI Kak 3((EKTUBHBIN CIOCOO 3alIUTHI
COXPaHHOCTH CPEJACTB KOMIICHCAIIMOHHBIX (DOHJOB OOECHEUECHHS] JOTOBOPHBIX
00s13aTenbCTB. Takue mpuMepbl MOXKHO MPOAOKUTb.

@DaKTUYECKM B HapylieHue HOpMbl nyHKTa 2 ctatbu 932 K P® B

®denepanbaoM 3aKkoHE OT 29.07.1998 1. No 135-D3 «O6 orieHOYHON eITeTbHOCTH
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B Poccuiickoit ®denepanun» (manee — 3akoH 00 OIEHOYHOW IEATEIHLHOCTH) Ha
OIICHIIMKOB BO3JI0’K€HA OOSI3aHHOCTh CTPAaXOBaTh JIOTOBOPHYIO OTBETCTBEHHOCTh
nepes; 3aKa3uMKOM OIEHKH IOPHAMYECKOTO JIMIA, C KOTOPHIM  OICHIIHUK
B3aMMO/ICHCTBYET HA OCHOBAaHUHU TPYAOBOro J0roBopa. Kak M3BeCTHO, OLICHIIMKU
MOTYT BBITIOJIHATh CBOU (PYHKIIMH, JACHCTBYS CaMOCTOSITEILHO JMOO 3aKJIIOYUB
TPYJOBBIC JIOTOBOPHI C IOPUAMYECKUM JIUIIOM, OTBEYAIOUIUM KPUTEPHUSIM,
YCTaHOBJICHHBIM 3aKOHOM OO0 OIICHOYHOH aesTenpHOCTH (ab3arr 2 crateu 4). B
nocieaaem ciydyae u3 cratbu 1068 'K PO BeITEekaeT, 4TO OTBETCTBEHHOCTH 3a
BpeJl, MPUYWHEHHBIN OICHIIUKOM TPU UCHOJHCHUH €ro NpodheCcCHOHATBHBIX
byHKIIMNA, HECET paboTOAaTENb, TO €CTh COOTBETCTBYIOIIEE IOPUANYECKOE JIUIIO, B
KOTOpPOM paboraer oueHmMK. ITockonsky HopMa ab3ana 1 crateun 247 3akoHa 06
OIICHOYHOW  JCATENHHOCTH  BO3Jaraer  OO0sS3aHHOCTh 1O  CTPAXOBAHUIO
OTBETCTBEHHOCTH MMEHHO Ha OIICHIIUKA, TTOJIy4aeTCs, YTO 3aKOHOJIaTeNIb B TAKUX
CUTyallusX OOs3bIBAaCT OIEHIMKA CTpaxoBaTh B TOM YHCJE JOTOBOPHYIO
OTBETCTBEHHOCTH CBOETO pabOTOIaTEs.

BaxxHO mOMYepKHYTh, YTO TE€ COIUAIbHO-)KOHOMHYECKHE OCHOBAHUS
BBEJCHUSA  3aKOHOJATEJIbHOTO  3ampeTa Ha  CTpaXxOBaHUE  JIOTOBOPHOM
OTBETCTBEHHOCTH JPYroro JuIla, KOTOphIe CyIlecTBOBaHUM B Poccuiickoi
®deneparuu B nepBoi mojoBuHe 90-X roJ0OB MPOIUIOTO CTOJIETHUS, B HACTOSIIEE
BpeMsl B 3HAUUTEJILHOM CTENEHHU YCTPAHECHBI.

B 3To0i1 CBSI3M OCHOBaHUM 711 COXpaHEHUs OTPaHUYEHUM CBOOOIBI IOTOBOpa
CTpaxoBaHUsI PHUCKAa OTBETCTBEHHOCTH 3a HEUCIIOJIHEHWE WM HEHaJJiexaniee
WCITOJTHEHHUE JIOTOBOPHBIX 00s3aTEILCTB IPYTUMHU JIUIIAMU HE CYIIECTBYET, U

HUMCCT CMBICJTI UCKIIOYUTHE COOTBCTCTBYIOMIHMC TTOJTOXKCHHUS U3 3aKOHA.

YuuteiBasg, yro B aeuctByromierd pemakupu 'K P® mpaBoBoi pexum
CTpPAaxOBaHUs pUCKAa JOTOBOPHOM OTBETCTBEHHOCTH OTJIMYAETCS OT CTPaXOBAHMSI
pHUCKa JEIMKTHON OTBETCTBEHHOCTH, IVIaBHBIM 00pa3oM, pacCMOTPEHHBIMU BBHIIIIE
OTPaHUYEHUSIMU CBOOOJIBI JIOTOBOpA, B CIIy4ae YCTPAHEHUS JITUX OTpPaHUYCHUH,

KaK ykaszaHo B pazzaeine 10 Hacrosmert Konmeniuu, nenecoo0pa3Ho 00beIUHUTH
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CTpaxOBaHUE OTBETCTBEHHOCTH 3a MPUYMHEHHUE BpEAa U CTPaXOBAHHUE JIOIrOBOPHOM
OTBETCTBEHHOCTH B OJIMH BUJl — CTPAXOBAHUE OTBETCTBEHHOCTH.

Uto kacaercsi HopMmbl nyHKTa 3 ctath 932 I'K P®, xotopas He nomyckaer
BO3MOKHOCTH CTPaxOBaHUSl JOTOBOPHOM OTBETCTBEHHOCTH B MOJb3Yy CaMOI0O
CTpaxoBaTeisi, TO MO TMOBOAY JaHHOTO OTPAHUYEHHUS CIPaBEUIMBBI TE XKe
3aMeuYaHusi, Kakue yxe ObUIM cjenaHbl B paznene 16 nactosimed Konuenmuu B
oTHoUIeHUU NyHKTOB 3 1 4 cratbu 931 'K PO.

Takum o0OpazoM, 1e1eco00pa3HO OOBEAUHUTH CTPAXOBaHUE pHUCKA
JEJIMKTHON OTBETCTBEHHOCTH M PUCKA JIOTOBOPHOM OTBETCTBEHHOCTH B OJUH BH]I
CTPAaxXOBaHUsl PHUCKA TPa)TAHCKON OTBETCTBEHHOCTH, MOJYMHHUB TAKOH JIOTOBOP
CTpaxOBaHUs OOIIUM HOpMaM, KOTOPBIE PACCMOTPEHBI BHIIIIE.

Oto o3HayvaeT, 4To U3 riaBel 48 'K PD cnenyet nckmounTh ctathio 932 IT'K

P®, a cratero 931 I'K P® wHazBate «(CTpaxoBaHHWE pPHCKA TPAKIAHCKOU

OTBCTCTBCHHOCTH)).

19. Orpannyenuss 10 CyObEeKTHOMY COCTAaBy 1P  CTPAXOBAHUM
NpeaNpPUHUMATEIBLCKOr0 PUCKA

Cornacho crarbe 933 TK P® 1o [g0roBopy  CTpaxOBaHHs
NpeANpPUHUMATEILCKOIO PUCKA HE JOMYCKAaeTCsi Ha3HAY€HUE 3aCTPaxOBaHHOTO
Tuna Wi Beirogonpuobperatens. [lpu HazHayeHWM 3aCTPaxOBAaHHOTO JIMIA
JIOTOBOp TPU3HAETCS HUYTOXKHBIM, a TPH Ha3HAYEHUU BBIFOJIONPHOOpETATENs
HUYTOKHBIM CTAHOBUTCS TOJBKO ATO YCJIOBHUE (JOTOBOP CUUTAETCS 3aKIHOYECHHBIM
B I10JIb3Y CTPAaxOBATEJs), & OCTAIbHBIE YCIOBUS JOTOBOPA COXPAHAIOT CUILY.

[Ipaktika He BbIsIBWJIA OOOCHOBAaHHOCTH YKa3aHHBIX OTpPaHUYCHHM.
HampotuB, mMOCKOIBKY B TpaxTaHCKOM O0OpOTE WMEETCs MOTPEOHOCTH B
KOHCTPYKIIMM  JIOTOBOpa  CTPaxoOBaHUS MPEINPUHUMATEIBCKOIO  PHCKa C
Ha3HAYEHHWEM 3aCTPaxOBaHHOTO JIMIa WM  BbIrogonpuoOperarens (mpu
CTPYKTYpPUPOBAHUU €AUHBIX MPOrpaMM CTPAXOBAHHUS XOJIJIUHIOB, CTpPaxOBaHUU
KOMMEPUYECKHUX KpPEIUTOB U Jp.), cojepxammecs B cratbe 933 TK PO
OTPAaHUYCHHSI TO CTPAXOBAHHUIO NPEANPUHUMATEIBCKOTO pPHUCKA  SIBISIOTCS
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(dakTopoM, CIACPKUBAIOIIUM pa3BUTHE MAHHOTO BUAA cTpaxoBaHus. Cremyer
OTMETHTb, YTO W3-NI0J YyKa3aHHBIX OrPAHUYEHUN YXKE BBIBEJIEHBI JOTOBOPHI
CTPaxOBaHUs PKCHOPTHBIX KPEAUTOB U MHBECTHUIMH OT MPEANPUHUMATEIHCKUX U
MOJINTUYECKUX PUCKOB, 3akiroyaeMblx AQO  "Poccuiickoe areHTCTBO IO
CTPaXOBaHHMIO DKCIIOPTHBIX KpeauToB 1 uuBectunmii" (DKCAP)?.

N3yuenue 3apy0eXKHOTO OMbITA MOKA3bIBAET, YTO MOJJOOHBIX OTPAHUYCHUI B
3apyOeXHBIX TMPABOMOPSAKAX HE uMeeTcs. B MeXayHapoqHOW MpakTHKE NpU
CTpaxOBaHWU PHUCKOB, KoTopble Mo kinaccupukanmu ['K PO ortHocsTCS K
CTPaxOBaHUIO TMPEANPUHUMATEIFCKUX PHUCKOB, JIEUCTBYET CBOOOJAa JIOTOBOPA,
Ha3HAa4YCHHE 3aCTPAXOBAHHBIX JIUII U BBITOIONpUOOpeTaTeNiel He OrpaHUYMBACTCH.

C y4eToM M3J10KEHHOTO MPEeJIJIaraeTcsi BHECTH M3MEHEHHUs B cTaThio 933 'K

P(D, OpeaAYCMOTPEB, 4YTO IIO JOTOBOPY CTpaxOBaHUA TIPCANIPHUHHUMATCIBCKHUX

PUCKOB IS JIWII, OCYILIECTBIISIOIIMN NPESATPUHUMATEIBCKYIO ACSITEIbHOCTh, MOTYT

OBITh 3aCTpaxoOBaHbl ITPCAINPUHNUMATCIIECKHUC PUCKH CTPAXOBATCI M HMHBIX JIMIT

(3acTpaxOBaHHBIX JIMI[), KOTOpPbIE MOTYT TIOHECTH YOBITKM B pe3yJbTaTe
CTpPaxoOBOTO ciydas. B OTHOIIEHMM Ha3HAYEHHUs BBITOAONpPUOOpETaTEeNeH
npejyiaraeTcsi UCKIIOUUTh 4acTh TpeThto cTtaThu 933 'K PD u He yka3wiBaTh, B

YbIO ITIOJIb3Y MOI'YT CTPAXOBATHCA MMPCAIIPUHUMATCIIBCKUC PUCKHU.

20. O0beKT cTpaxoBaHHs NMPHU CTPAXOBAHWM NMPEANPUHUMATEIHCKOI0 PUCKA
(moanyHKT 3 myHkTa 2 ctarbu 929, cratbs 933 I'K P®D)

CrpaxoBaHue NMpeANPUHUMATEIBCKUX PUCKOB BhIeNeHO B TiiaBe 48 'K PO
B OTJICJIbHBIA BUJ| UMYILIECTBEHHOI'O CTpaxOBaHUs (MOAMYHKT 3 MyHKTa 2 CTaThU
929 I'K P®). Ilo noroBopy cTpaxoBaHHUs MPEANPUHUMATEIHCKOTO PUCKA MOTYT
OBITH 3aCTPaxXOBaHbI PUCKU YOBITKOB OT MPEANPUHUMATEIIHCKON JACSITEIIbHOCTH W3-
3a HapyUIEHUsI CBOMX O0053aTeNIbCTB KOHTpPareHTaMHu MpeANpUHUMATENS WA

N3MCHCHUA YCJ'IOBI/Iﬁ HpCﬂHpHHHM&TCHBCKOﬁ ACATCIIBHOCTU IIO HC 3aBUCAIIIMM OT

26 B coorserctBuM ¢ 1. 22 cr. 46.1 ®enepansHoro sakona ot 08.12.2003 Ne 164-®3 «O6 ocHOBax
TOCYTAPCTBEHHOTO PETyJINPOBAHKS BHEITHETOPTOBOM JEATEIFHOCTH» K OTHONICHHUSM IO CTPAaXOBAHHUIO SKCITOPTHBIX
KpEIUTOB M WHBECTHIHUH OT MPEANPHHUMATEIBCKUX M MOJUTUYECKUX PHCKOB HE MPUMEHSAIOTCS IyHKT | cTaTtbn
927, mynkrt 1 crateu 929, wactu iepBas u TpeThs ctaThll 933, cTarba 938, myHKT 1 cTaten 942, myHKT 3 craThm 943,
myHKTHI 2 1 3 ctaten 944, craten 950 n 956 T'K PO.
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OpearpuHUMaTeasi OOCTOSTENbCTBAM, B TOM 4YHCIE PHCK HENOJy4YeHUs
OKHJAEMbIX JOXOJOB. B mnuTeparype oTMeyanoch, 4TO H3MEHEHHME YCIOBHMA
NpEeIIPUHUMATENBCKON JEATEIBHOCTH JIOJIKHO HOCUTD PETYJISIPHBIN XapakTep.

[lo nmoroBopam cTpaxoBaHUs NPEANPUHUMATEIBCKHX PHUCKOB CTPAXYHOTCA
PUCKM YOBITKOB M3-3a HapyILIEHUs KOHTPAreéHTaMH CTPAaxoBaTels JIOTOBOPHBIX
00513aTeNbCTB (B T.Y. CTPAXOBAHWE KOMMEPUECKUX KPEAUTOB U PUCKOB HEYIUIATHI
0AaHKOBCKUX KPEAWTOB), PHUCKH YOBITKOB OPraHM3aTOpPOB MEpPONPUATHN H3-3a
OTMEHBI, NIPEPHIBAHUS WM IEPEHOCA MEPONPUSATHUS, PUCKH YOBITKOB OT IIEPEPHIBOB
B TPOM3BOJACTBE M B CBSI3M C 3aJ€PKKOM CIayl B OIKCIUTyaTaluio OOBEKTa
CTPOMTEIBLCTBA U JIP.

Paznenom 10 nHacrosmeit Konuenumu npeamnonaraercss oObeAMHEHHE B
cratbe 929 I'K P® cTtpaxoBaHus NpealpuHUMATENBCKAX PUCKOB U CTPAXOBAHMS
(MHAHCOBBIX PHUCKOB B OAMH BHJ CTpaxoBaHus. B cBsizu c atum Tpedyer
YTOYHEHUS 00BEKT 0OBEIMHEHHOTO BUa CTPaXOBaHUSI.

[Ipu »>TOM cnegyeT MPUHATH BO BHHMAaHHME OIpeneieHHe OOBbEeKTa
CTpaxoOBaHUs (PMHAHCOBBIX PHUCKOB, IPEAYCMOTPEHHOE NYHKTOM 4 cTatbu 4
3akoHa 00 OpraHM3aldyd CTPaxOBOTO Jeja: «HUMYIIECTBEHHbIE WHTEPECHI,
CBSI3aHHBIE C PUCKOM HEMOJIYYEHHS J10XOJ0B, BOZHUKHOBEHHUS HEINPEIBUICHHBIX
pacxoioBy.

ComnocraBieHue CYLECTBYIOIIUX ONPEAECICHUN MPEAIPUHUMATENBCKOTO U
(PMHAHCOBOTO pHCKA MO3BOJIAET BBIJCIUTH JBE YEPThl OOBEIUHEHHOI'O BHUIA
CTpaxoBaHUA. Bo-mepBbIX, OHO [OMKHO UMETh «CYOCHIAMAPHBIIN» PEKUM
MIPUMEHEHUS, APYTMMH CJIOBaMH, K HEMY JOJDKHBI OTHOCHTHCS JIMIIb PHCKH,
KOTOpbIE HE TOJANAJAl0T I0J HHbIE BHUJABl MMYLIECTBEHHOI'O CTpaxoBaHMs. B
MIPOTUBHOM CJIy4yae€ BO3HUKHET CHUTyalus, NpU KOTOPOM MOJ ONpeneseHUue
(PMHAHCOBBIX PUCKOB MOANAAYT U PUCKU CTPAXOBAaHUSI OTBETCTBEHHOCTH, U PUCKHU
CTPaxOBaHUs HUMYyIIECTBAa. BO-BTOpBIX, ompeneneHne o0beKTa MO ITOMY BHUIY
CTpaxOBaHUS SBIIAETCS BECbMa MIMPOKUM U (DAaKTHUECKH OXBATHIBACT JIIOObIE

PUCKH, CTPAXOBAHHUC KOTOPBIX MJOIIYCTHMO, HO KOTOPBLIC HC IIPCAYCMOTPCHBI
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WHBIMU BUJAMH UMYIIECTBEHHOTO CTpaxoBaHus (MOAMYHKTHI 1 W 2 myHkTa 2
cratbu 929 'K PO).

B cBsi3u ¢ 3TUM nipejiaraeTcsi JOMOJIHUTh MOAMYHKT 3 TyHKTa 2 cTaThu 929
'K P® ykazanueM Ha «pHUCK HHBIX YOBITKOB, KOTOpbIE HE MOTYT OBITh
3aCTpaxOBaHbl B COOTBETCTBUM C MOANMYHKTaMHU | M 2 HACTOSILIETO ITyHKTay,
U3MEHMB TaK)K€ Ha3BaHME HTOTO BHJA CTPAXOBaHUS CO CTpPaxOBaHUS

NpeIPUHUMATEIHCKOTO PUCKA HA CTpaXxOBaHKE (PMHAHCOBBIX PUCKOB.

21. OnpenesieHue U MOJIOKEHUSA O JOrOBOpPe A00POBOJIBLHOIO0 MeIUIMHCKOIO
crpaxoBaHus B cratbe 934 'K PO

B otedecTBeHHOM mnuUTEpaType BCTPEUAIOTCS pa3lIMyHble MOAXOAbl K
BOIIPOCY O JOCTATOUYHOCTH PEryIupoBaHus, cojaepxaierocs B cratbe 934 I'K PO,
st pazButust B Poccun JOOPOBOJIBLHOTO MEIUIIMHCKOTO cTpaxoBanus. CoriiacHo
OJIHOM TOYKE 3peHus, nmocie orMeHbl 3akoHa P® ot 28.06.1991 Ne 1499-1 «O
MEIMIIMHCKOM CTpaxoBaHUM TpaxjaH B Poccuiickoit deaepanum» 100pOBOILHOE
MEIUIMHCKOE CTPaXOBaHHUE BBIHYKICHO CYIIECTBOBATh B YCIIOBUSX IPaBOBOTO
Bakyyma. [Tonoxenuit ctateu 934 I'K PO niis ero peryaupoBaHus HEJOCTATOYHO,
a Ipo(UIBHBIN 3aKOH, PETYJIHUPYIOLUHN 3Ty chepy NeITeIbHOCTH, OTCYTCTBYET.

pyrast Touka 3peHHUsi COCTOUT B TOM, 4TO cTaThd 934 'K P®D MakcumanabHO
IIMPOKO OMpEJEsieT CTPAXOBOM ciiydail mo JOTOBOPY JIMYHOTO cTpaxoBaHus. Kak
CJIEJICTBHE, HE BBI3BIBAET COMHEHHUH, YTO 3Ta CTaThsl MPUMEHSIETCS K JOTOBOPY
MEIUITMHCKOTO CTpaxoBaHus. UTo kacaeTcst 0oJiee NeTaabHOTO PETYIUPOBAHMUS, TO
B HEM HET HEOOXOJIMMOCTH, MOCKOJBbKY, KaK TOKa3bIBA€T MPAKTUUYECKUU OMBIT,
T0OpPOBOJILHOE MEIUIIMHCKOE CTPAaXxOBaHUE BIIOJHE YCHEIIHO Pa3BUBAETCA U B
OTCYTCTBHUE MOAPOOHOTO PEryJIUPOBAHUSI.

[IpencraBngercs, uto ctatbs 934 'K PO nelicTBUTENBHO BEChbMa IIUPOKO
OnpeNeNsieT KPYyr BO3MOMHBIX CTPaxOBBIX CJIy4aeB IO JOTOBOPY JIMYHOTO
CTpaxoBaHUs, U B ATOT KPYT BXOJSAT B TOM YHCJIE CTPAXOBBIE CIydau IO JIOTOBOPY
JT0OPOBOJILHOTO MEIUIIMHCKOIO CTpaxoBaHus. B To ke BpeMsl MOJ0KEeHUI CTaThu
934 TK P® B meiicTByromel penakiiuu HEIOCTATOYHO IS TOTO, YTOOBI OTBETHUTH
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Ha psiJ CYyIIECTBEHHBIX BOIPOCOB, BO3HUKAIOUIUX MPH OCYLIECTBICHUH 3TOTO BHUA
ctpaxoBaHus. B wactHoctu, u3 crarbu 934 'K P® crexyer, 4To CTOPOHBI BIpaBe
corjacoBaTh B KayeCTBE CTPaxoOBOro cliydas J000€ COObITHE B IKU3HU
3acTpaxoBaHHOro Jjumna. OpHako  NPUMEHUTENBHO K  JIOOPOBOJIBHOMY
MEIUIMHCKOMY CTPaxOBaHUIO MOXET BO3HUKHYTH BOIIPOC O TOM, YTO HMMEHHO
ABJISIETCSI CTPaxOBBIM COOBITHEM — OOpallleHue 3acTPaxOBaHHOIO JIMIA 3a
MEIUIMHCKOW YCIYyrOM WJIM OKAa3aHWE TAKOW YCIYTH. YCIOBHE O XapakKTepe
CTPaxXOBOTO CiIy4asi SIBJISIETCS CyIIECTBEHHBIM JIJIsl JOTOBOPA JIUYHOTO CTPaAXOBAHMS
(moamyHkT 2 nyHkTa 2 ctathu 942 'K P®). B To ke Bpemsi mpu3HaHKUE JIOrOBOpa
HE3aKIOYEHHBIM BCJEICTBUE HECOIJACOBAHHOCTH YKA3aHHOI'O BBILIE YCIIOBHUS B
CUTYaIINH, KOTJa B IIEJIOM BOJISI CTOPOH sICHA, ObUIO OBl HEXENaTeIbHbBIM.

[Tpu 3TOM BBIOOP OHOTO M3 JBYX YKA3aHHBIX BBIIIE BAPUAHTOB COMPSIKEH C
HEKOTOPBIMU TPYAHOCTAMH. B ciydae, eciam cuuTaTh CTPAaXOBBIM CIy4aeMm
oOpaliieHre 3aCTpaxoBaHHOTO JIUIIA 32 MEUIIMHCKOW yCIIyroi, BOZHUKAET BOIPOC
O COOJIFOICHMM TAaKOro KpUTEPUsS CTPAXOBOI'O PHUCKA, KAK CIy4ailHOCTh €ro
HACTYIUIEHHA. 3aCTPaxOBaHHOE JIHUI0 00paIlaeTcs 3a MEJUIIMHCKUMH YyCITyTaMH He
TOJIBKO B CHUTYyalMsiX, KOIJla HEOOXOJWMOCTh B TaKWX YCIyrax BO3HHKIIA
AKCTPEHHO WJIM HENpEeABUACHHO (CIy4yallHO), HO M B TUIAHOBOM IMOPSIIKE, B TOM
yycie B TMOPSAKE JUCHAHCEpPHU3alldd, Korja TMOBOJA JJisi OOpalleHus B
MEAMIMHCKYIO OpraHu3alldi0 HE CBSA3aH HU C OOBEKTHUBHBIM, HH JlaXe C
CyOBEKTUBHBIM (MIPEANOIaraéMbiM) YyXYAIICHUEM 3J0POBbSl 3aCTPAXOBAHHOTO
JIULA.

B cnywae, ecnm cTpaxoBbIM ciydyaeM OyAeT CUMTAThCs OKa3aHHE
MEIUIMHCKUX YCIYT, U3 cepbl NeHCTBUS JOTOBOpPA CTPAXOBAaHUS MCKYCCTBEHHO
HCKIIIOYAeTCs 00S3aHHOCTh CTPAXOBILMKA MO OPraHU3alMU OKa3aHUS 3TUX YCIYT.
[TockonbKy, Mo o0uiemMy MpaBUily, UMEHHO C HACTYIUICHHEM CTPaxoBOIO Ciydas
BO3HUKAET OOSI3aHHOCTh CTPaxXOBIIMKA OCYIIECTBUTH CTPAXOBYIO BBIIUIATY WIIU
MPEIOCTaBUTh MHOE HCIIOJIHEHUE MO JOTOBOPY CTpaxoBaHUs, NMpHU3HAHHE (aKTa
OKa3aHMsI MEJIMIIMHCKUX YCIYT B KaueCTBE CTPAXOBOIrO Clydas MPUBOAUT K TOMY,

4dTO 3aCTpaxOBAaHHOC JIMIO HC BIIPABC HOTpe6OBaTB OKa3aHusi €My OT'OBOPCHHBIX
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YCIIYT, TOCKOJBKY TEXHHYECKH JO 3TOr0O MOMEHTa CTpPaxOBOW ciydaid He
HACTYMHIL

C yd4eToM H3JI0KEHHOTO MPEANOYTUTEIbHBIM MPEACTABIISETCS BapUaHT,
COrJacHO KOTOPOMY CTPaxOBbIM CIIy4a€M [0 JOrOBOPY MEIULHUHCKOTO
CTpaxOBaHUs, €CIM HHOE HE COTJacOBaHO B JIOTOBOpE, SBJSETCS oOpalieHue
3aCTPaxOBaHHOTO JIMIIA 32 OKa3aHWEM MEUIIMHCKUX (JIeKaPCTBEHHBIX) YCIIYT.

OTOT 1NOAXOA  TO3BOJSIET TaKXKe€  pasrpaHUYUTh  OTHOUIEHUS 10
JT00OpPOBOJILHOMY MEAUIIMHCKOMY CTpaxoBaHUIo0, peryaupyembie riasoii 48 'K PO,
Y OTHOILIEHHUS MO OKA3aHUIO YCIYT, K KOTOPHIM INPUMEHSIOTCS MOJO0KEHHS TJIaBbI
39 TK P®. Heo0xoaumMo UCXOAUTH U3 TOTO, YTO B OOS3aHHOCTH CTPAXOBIIMKA IO
JIOTOBOPY JOOPOBOJILHOTO MEIUIIMHCKOTO CTPAaxOBaHUS BXOJMT B TOM YHCIE
OpraHu3alys OKa3aHUsl MEIHMIHMHCKUX YyCIyr [0 Mepe TMOSBIEHUS HX
HEOOXOMMOCTH, 4YTO COOTBETCTBYET CTPaxoBOW (PUCKOBOI) Mpuposie 3TOM
nesrenpHOCTH. (ClleIoBaTeNIbHO, HECMOTPST HA TO, YTO OJHUM M3 DIIEMEHTOB
JOroBOpa JOOpPOBOJIBHOIO MEIMLMHCKOTO CTPAaxOBaHUS SBISIETCA OKa3aHUE
MEIMIIMHCKUX YCIyT, 3TOT JOTOBOP peryiupyercs riaBoit 48, a He rinasoit 39 'K
P®.

HecMoTpst Ha pgoctarodHo cTaOMIIbHOE  pa3BUTHE  J1I0OPOBOJILHOTO
MEIMIMHCKOrO cTpaxoBaHuss B Poccum, cienyer Npu3HATh, YTO MOJIEIb
(MHAHCOBBIX OTHOLICHHWM, BO3HMUKAIOMIMX MEXKAY 3aCTPaxXOBaHHBIM JIHIIOM,
CTPaxOBIIMKOM W MEOUIMHCKON OpraHu3alueld, OKa3bIBAKOIIEH MEIUIMHCKUE
YCIYTH, 0 CHUX NOp HYyXJaeTrcs B YTOYHEHMU. Ha mpakThKe CTpaxoBIIMK
OIUIAYMBAET YCIYIM HENOCPEACTBEHHO MEIULMHCKOW oOpraHu3anuu. B To xe
BpEMsl 3Ta OpraHu3allus HE SIBJISETCS CTOPOHOM WIIM BBITOAONPUOOpETATENEM 10
J0roBOpY cTpaxoBanusa. DopmanbHbI MOIX0/ MO3BOJUT OBl YTBEPKIaTh, YTO Y
MEIUIUHCKON OpraHu3alMyi OTCYTCTBYIOT OCHOBAHHMS ISl MOJYYEHHUS CTPAXOBOM
BBITUIATHI OT CTPaxoBIIMKa (2 HE OIUIaThl YCIYr OT 3aCTPAaxOBaHHOTO JIMIIA).
OpHako TakoW BBIBOA MPOTHBOpPEYMI OBl  (DaKTHUECKH  CIOKHBIIUMCS

OTHOIICHUAM B C(bepe I[O6pOBOJII)H01"O MCIAUIHWHCKOI'O CTpaxXOBAHMUA.
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Taxkum o6pazom, B crathio 934 'K PO 1enecoobpa3Ho BKIOYHTH IYHKT,

HOCB?IIHCHHBIﬁ AJOTrOBOPY I[O6DOBOJ'IBHOFO MCAHIIMHCKOT'O CTPAXOBAHUA, B KOTOPOM

CJIelyeT yKa3aTh, YTO MO ATOMY JIOTOBOPY CTPAXOBIIMK OOSI3yeTCS OpraHu30BaTh
OKa3aHHE MEIUIMHCKUX U JIEKAPCTBEHHBIX YCIYT 3aCTPaXOBAaHHOMY JIMILY, & TAKXKE
BO3MECTUTh CTOMMOCTH 3THUX YCIyT. [[oroBOpoM MOXET OBITh MPETyCMOTPEHO
OCYIIECTBJICHUE CTPAXOBOM BBIILJIATHI IyTEM OIJIAThl CTPAXOBIIMKOM YCIYyT
HEIOCPEJICTBEHHO MEIUUMHCKOW OpraHW3alMM, MPEAOCTaBIAIONIEN yCIyru
3acTpaxoBaHHOMY Juily. Ecim uWHOe He  NpeaycMOTPEHO  JOTrOBOPOM
J0OPOBOJIBHOTO MEIUIIMHCKOTO CTPaxOBaHUs, CTPaxOBBIM COOBITHEM SIBIISICTCS
oOpalieHue  3aCTpPaxOBaHHOTO  JIMLA@ 32  TOJYyYEHHEM  MEIUIMHCKUX

(JiekapCTBEHHBIX) YCIYT, YKa3aHHBIX B JOTOBOPE.

22. HacyieACTBEHHBIH ACNIEKT JUYHOT0 CTPAXOBAHMS

CornacHo mnyHkty 2 crarbu 934 I'K P® B caywae cmeptu Juiia,
3aCTPaxOBaHHOIO MO JIOTOBOPY JIMYHOTO CTPaXOBAHMSI, B KOTOPOM HE Ha3BaH MHOU
BBITOJIONIPUOOpETaTENb, BBITOJONPUOOPETATENSIMA  HA3HAYAIOTCS  HACJIECIHUKHU
3aCTPaXOBAHHOTO JIMLA.

DTO MOJIOKEHUE BBI3BIBAECT ABOSIKOE TOJIKOBAHHWE KaK B JOKTPUHE, TaK W,
0TYacTH, B cy1e0HO npakTuke. C OJHOM CTOPOHBI, OHO MOKET OBITh UCTOJIKOBAHO
cienyomuM o0pa3oM: B Cllydae CMEpPTH 3aCTPaxOBAHHOIO JIMIA U OTCYTCTBHS
BBITOZIOTIPHOOpETaTeNs, HA3HAYEHHOTO M0 JOTOBOPY JUYHOIO CTPAXOBaHUSs, IPaBO
Ha TOJIyYEHHE CTPAaXOBOM CYMMBbI MEPEXOJUT MO HACIEJACTBY B COOTBETCTBUU C
pazgenom V I'K PO. [Ipu TakoM NOHUMAaHUU 3TOTO MOJOKEHUS K OCYIIECTBICHUIO
IpaBa Ha MOJYYECHHE CTPAXOBOUW CyMMBI PUMEHSIOTCSI BCE MOJO0KEHUS paszaena V
I'K P®, B TOM 4yncCie OTHOCAIIMECS K MOPAAKY U CPOKAM IPUHATHUS HACIEACTBA, K
00s3aTeNIbHOM J10JIe B HACTEACTBE U T.1I.

C npyroi#t cTopoHsl, oyiokeHue myHkra 2 cratbu 934 'K PO moxer ObITh
BOCITPUHSTO TaK, YTO TPEOOBAHME O BHITIJIATE CTPAXOBOW CYMMBI HE MEPEXOIUT B
NOPSIAKE HACJEA0BaHUSA M OCYIIECTBISIETCS B JOTOBOPHOM mopsiake. IIpu sTom B
OTCYTCTBHE BBITOJONPHOOpETATENs, HA3HAYEHHOTO IO JIOTOBOPY, TaKOBBIM(H)
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CTAHOBATCS  JIMLA, SBILAIOIIMECS HACICJHUKAaMM 3aCTPAxXOBAaHHOIO  JIMIA.
YnomuHaHnue 00 UX cTaTyce Kak HACJICIHUKOB MPUBEICHO B MyHKTE 2 cTaThu 934
I'K P® numpe a1 ompenelieHHs Kpyra BBITOJOMpHOOpeTaTesel 1o TaKoMy
JIOTOBOPY, KOTOPBIM YCTAaHABJIMBACTCS B COOTBETCTBUM C IIpaBWIaMM paszena V
I'K P®. B 1O xe¢ Bpemsi CBOM IMpaBa IO JIOTOBOPY CTPAXOBAHUA 3TH JIUIA
OCYILECTBJISIIOT B COOTBETCTBUHU C JOTOBOPOM, a MOJIOKEHUA pa3zesia V K HUM He
MIPUMEHSIIOTCSL.

B0O3MOXHOCTh JBOSIKOTO TMOHMMAaHHUS pPacCMaTpPUBAEMOr0  TOJOXKEHUS
MPUBOJAUT K CYIIECTBEHHBIM CJOXKHOCTSAM B XOJA€ €ro MpPaKTUYECKOTO
npuMeHeHus. B cyneGHol mpakTuke UMEIOTCS IPUMEPBI TPYIHOCTEH, CBSI3aHHBIX
C  peEIIeHWEM  BONpOCa O  NOPUMEHEHHMM K  OTHOLICHUSIM  MEXIY
BBITOJIONIpUOOpETaTeieM (HACIEIHUKOM) U CTpaxoBoil opranu3anueii 3akona PD
«O 3amure mpaB norTpedutenei»’’; 0 cyapde CTPaxOBOM BHILIATHI B YACTH,
NPEBBILAIOIIEH OCTATOK JO0Jra II0 KPEAUTy®; O COOTHOLIEHHH IEHCTBHUIA
BBITOJIONIpUOOpeTaTeNs (HACIEHUKA), HAMPABICHHBIX Ha MOJYYEHUU CTPaXOBOMU
CYMMBI, W HOpHHATUS MM HaclnenctBa”. OuYeBMIHO, 4YTO yKa3aHHas BBIIIE
HEONPEIETIEHHOCTh TOJIKOBAHUS MOXET MOPOXKAATh TaKKe LENbI psijg APYyTHX
CEpPhE3HBIX BOIIPOCOB, B TOM YHUCJE CBS3aHHBIX CO CPOKaMHU U TMOPAIKOM
MOJIYYEHHUSI CTPAXOBOM BBITLIATHI.

B 3apyOexHBIX NpaBOBBIX CUCTEMAX BOINPOC O NPUMEHEHUU IOJOKECHHIM
HACJEACTBEHHOIO TMpaBa K CTPaxOBOW BBIIUIATE IO JOTOBOPY JUYHOTO
CTpaxOBaHUA pemaeTcs pa3auuHbiM oOpa3zom.  Cormacuo cratee L 132-8
CrpaxoBoro Kopekca @paHuuu yKa3aHUsi Ha HACJIEAHUKOB CTpaxoBaTeisl WIIU
3aCTPaxOBAHHOTO auna JIOCTATOYHO TUISt 170:¢ Ha3HA4YCHUS
BbITOIONIpHOOpeTaTensiMu. HazHaueHHble TakuM 00pa3oM BBITOJ0MPHOOpeTaTeNn
COXPAaHSIOT COOTBETCTBYIOIIME MpPaBa MO JTOTOBOPY CTPAXOBAHMS JAXE B Clydyae

HNX OTKa3a OT HaCJICACTBA. I[OFOBOPOM CTpaxOBaHUA MOKCET OBITH «I10AHA3HA4YCH»

27 Onpenenenust Bepxosrnoro Cyma Poccuiickoit ®enepamu ot 17.04.2018 Ne 14-KT'18-3, or 24.04.2018 Ne 35-
KI'18-4.
28 Onpenenenne Bepxosuoro Cyma Poccuiickoit @enepariu ot 23.10.2018 Ne 59-KT'18-14.
2 Onpenenennie Bepxosuoro Cyma Poccuiickoit @eneparn ot 12.03.2019 Ne 14-KT'18-59.
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BBIFOJIONIPUOOpETaTENlb HA Cllydas CMEpPTH [E€PBOHAYAILHO HA3HAYEHHOTO
BeITOSIOTIpUOOpeTarens. «[logHazHadyeHHBIM»  BBITOJAONIPUOOPETATEIEM MOTYT
ObITh Kak JIMIIA, SIBJISIONIMECS HAclleMHUKAMHU CTpaxoBaressi (3acTpaxOBaHHOTO
Jaula), Tak W UHble Juna. Ha cTpaxoBmiuka, KOTOPOMY H3BECTHO O CMEpPTH
3aCTpaxOBaHHOTO, BO3JI0’KEHA 00513aHHOCTD npouH(pOpPMUPOBATH
BbITOZIONIpUoOpeTatens, a ¢ 2007 roma — Takke OCYUIECTBUTh PO3BICK
BbITO0onproOperarens (crateu L132-9-2, L.132-9-3 CrpaxoBoro Kozgekca).

CoracHo cTaThe L 132-11 CtpaxoBoro Konekca, €CJIN
BBITOJIOTIPUOOpPETATENh TI0 JOTOBOPY CTPAaxOBaHUS >KU3HU BOOOIE HE OBbLI
Ha3HAYEH, CTPaxoBas BbIIJIATa CTAHOBUTCS YaCThIO HACJIEJACTBEHHOW MAacChl
cTpaxoBatens. B aTom cinydae Kk 3TOM BBIIUIATE MPUMEHSIIOTCS BCE MOJOKEHMS
HACJICJICTBEHHOTO MpaBa. AHAJIOTMYHbIC MPaBUJIa MPUMEHSIOTCS, €CIIU YCIOBUE O
HA3HAYEHUHU BBITOJIONPUOOPETATENSI OKA3AJIOCh HEACHCTBUTEIBHBIM.

B T'epmanuu mnpuMeHEHHE TMOJIOKEHUM HACIEACTBEHHOIO TMpaBa K
CTpPaxoBOM BBIIJIATE MO JOTOBOPY JUYHOTO CTPaxXOBaHHUSI 3aBUCUT OT CTaTyca
BBITOJZIONIpUOOpETaTeNsl 1O JIOTOBOPY CTpaxoBaHus. Beirogonpuobperarenu
nenstest Ha «oT3bIBHBIX» (widerruflich) u «6e3or3mBHBIX» (unwiderruflich) B
3aBUCUMOCTH OT TOTO, MOTYT JIU OHHM OBITh 3aMEHEHBI CTpaxoBaTeieMm 0e3 HX
coriacus. [1o ymMoa4aHuio BHITOJONPUOOpETATENh CUUTACTCS «OT3BIBHBIMY. [IpaBo
«OT3BIBHOTO» BBITOAONPUOOpETaTENs] Ha TOJYyYEeHHWE CTPaxOBOW BBITUIATHI HE
NEPEeXOAUT K HACIETHUKAM BBITOJONpUOOpeTaTens B ciiydae ero cMmeptu. Ecnm
«OT3BIBHBII» BBITOAONPHOOPETATENh YMHUPACT PaHBIIE, YeM HACTYIUI CTPaxOBOU
CJIy4aid, MpaBO Ha MOJYYECHHE CTPAXOBOM BBHIILJIATHI BO3BPAIACTCS CTPAXOBATEIIIO,
€CIM Ha JTOT clydail He ObUI «IOJHA3HAYEH» HWHOM BBITOJONPUOOpETATEb.
Hcnonuenrie mo JOroBOpy CTpaxoBaHUS B IMOJb3Y TAaKOT'O BBITOJONPUOOpETATENs
HE TOJYMHSAETCA TMpaBWwiaM O HacjieaoBaHuu. [IpaBo  «OE30T3BIBHOTO»
BBITOJIONIPUOOpETATENS IO IOTOBOPY JIMYHOTO CTPAXOBAHUS MOXKET NEpeaBaThCs
10 HACJIE/ACTBY.

B CIIIA crtpaxoBaHue >KM3HU C Ha3HAYEHUEM TPETHErO JIMIa B KauyecTBE
BBITOJIONIPUOOpETATENS] PACCMATPUBAETCS KaK allbTEpHATUBA MEpeaul UMYIIIECTBA
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no 3aBemanuto (will-substitute instrument). B cmydae cmeptu crpaxoBaTens
(3acTpaxoBaHHOIO JU1a) cTpaxoBasi BbITLJIATA MIPOU3BOIUTCS
BBIFOIONpUOOpeTaTeNto 06e3 coOM0AeHHs] HACIEICTBEHHBIX Ipoueayp. Beimiara
HE BKJIFOYAETCS B HACJIEICTBEHHYIO Maccy.

Takum oOpazom, 1o npaBy @pannuu u ['epmManum 0oO0LUM IpaBUIOM
ABJIIETCS  JIOTOBOPHBIM  XapakTep TpeOOBaHUS BBITOJONpHOOpETaTeNne 1o
JOTOBOPY JUYHOTO cTpaxoBaHus. OHAKO B HEKOTOPHIX Clydasx (MpU OTCYTCTBUU
BBIFOIONPUOOpETATENS NN HEIEHCTBUTEIIBHOCTH YCIOBHS O €r0 Ha3HAYEHUHM; TIPU
Ha3HAYCHUH «OE30T3hIBHOIO»  BBITOAONPHOOpETATENsI) CTpaxoBasi BbIILIATa
OCYLIECTBJISIETCS B COOTBETCTBUHU C HACIIECTBEHHbIMU paBuiamu. B npase CIIIA
JIMYHOE CTPAXOBAaHUE BBIBEICHO U3-110 ICHCTBUS HACIICICTBEHHBIX ITPABUIIL.

[Ipu pedopMe pPOCCHUIICKOTO CTPaXxOBOTO TMpaBa CJIEAYyeT MCXOIUTh U3
JOTOBOPHOM MPHUPOJABI NPaB, BBITEKAOIIMX M3 JOrOBOpa CTPAaXxOBaHUA. ITO
ClIeqyeT W3 XapakTepa J3THX IIpaB, BO3HUKAIOUIUX B CHJIY BOJECU3bSIBICHUS
CTpaxoBaTeysi, M TOJITBEPXKIACTCS TMO3UIMSAMHU, 3aHATBIMH B 3apyOeHBIX
IPaBOBBIX CUCTEMAX.

Cnenyver vkaszatb B cratbe 934 [I'K P®, 4yro K OTHOUIEHHUSIM

BLIFOIIOHDI/IO6D€T3T€JI€I‘;1 10 AO0roBopaM JIMYHOI'O CTpaXOBAHMA, ITOJYYHMBIIWM

IIpaBO HAa TOJYYCHHE CTPAXOBOM CYMMBI B CIy4Yae CMEPTH CTpaxoBaTesIs

(3acTpaxOBaHHOIO JIMIIA), HE IPUMEHSIOTCS nonoxkeHud pazzaena V I'K PO. [Ipaso
Ha TOJIy4eHHME CTPaxOBOW BBIIJIAThI HE IEPEAAETCS BBITOJONPHOOPETATENIO 10
HACJICJICTBY.

C yuyeromM JOTOBOPHOrO, a HE HACJIEACTBEHHOIO XapakTepa OTHOILICHH
MEXJy BBIFOJONpUOOpETaTeIeM IO JOTOBOPY JIMYHOIO CTPAXOBaHUS U
CTPaxoOBIIMKOM cliienyeT ykaszaTth B ctatbe 934 'K PD, yTo A0rOoBOpOM JUYHOTO
CTPaxOBaHHUs, 3aKJIFOUEHHBIM Ha CiIy4ail CMEpTH CTpaxoBaTels (3acTpaxOBaHHOTO
JMIa), MOTYT OBITh Ha3HAUEHBl BBITOJIONPUOOpETATENN HECKONBbKUX ouepencil. B
3TOM CJy4yae, €ClId BBITOJONPUOOpETaTeNh YMHPAET paHee CTpaxoBaTems
(3acTpaxOBaHHOTO JMIA) JUM00 €ro Ha3HAueHHE NPU3HAETCS HEAECHCTBUTEIbHBIM,

JIOTOBOP CUMTAETCS 3aKIIOYEHHBIM B IOJIb3Y BBIFOJIONPHOOPETATENS CIIETYIOEN
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ouepeau. B cimyuae HasHaueHMs BBIMOJONpHOOpETaTENed HECKOJIbKUX odepeaeu
JOTOBOPOM ~ MOTYT  OBITh  NPEAYCMOTPEHBI  TakXKe€ HWHBIE  OCHOBaHUS

yIOBIETBOPEHUS TPeOOBAaHUMN BBITOJONPUOOpETAaTENEH OCIETYIONINX OUepe/IeH.

23. IloJ10:xeHUA O 1HEJSAX BBeAeHHUsI 00513aTeJILHOI0 cTPpaxoBaHus (crtarbs 935
I'K P®D)

BBenenue 00s3aTebHOIO CTpPaxOBaHHS BEIET K OrPaHUYECHHMIO IpaBa
BJIAJICHUSl U TOJb30BaHUS MMYILECTBOM, a Takxke cB0OOabl Jorosopa. JIro0oe
3aKOHO/JATEIHbHOE BMEIIATEIBCTBO B AKOHOMUYECKYIO ACSITENBHOCTh CYOBEKTOB
IpaKJaHCKOro 000pOTa, BIIEKYIIEE OrpaHUYECHHE YKa3aHHBIX MpaB, JOJHKHO
IpeciaeoBaTh KOHCTUTYLIMOHHO 3HauyuMble 1enu (dacte 3 crtatbu 55
Koncturynuu Poccuiickoit @enepaunn). Llenn BBeneHHs] TOro WM MHOTO BHJIA
00513aTE€ILHOTO CTPAaXOBaHHUS OIPENEISAIOTCS 3aKoHoAareneM. B To ke Bpems B
OOJNBIIMHCTBE CIy4yaeB B TEKCTE 3aKOHa LEJIW BBEIACHHUS 00A3aTEIbHOrO
CTPaxOBaHUA HE 3aKPEIJICHBI M BBIBOJSATCS TOKTPUHON U CyJeOHOMN MPaKTUKON U3
3aKkOoHa. B oOTHoOmEHMHM 00s3aTENIBHOTO CTPAaXOBAaHUS OTBETCTBEHHOCTH OOIIEH
LENbIO SIBISETCS 3allUTa HHTEPECOB TPEThUX JHII (IOTEPHEBIINX) U OOeCIieueHne
rapaHTUPOBAHHOCTH Bo3MelleHus Bpena’’. Ilpu BBeIeHMH JAPYIHX BHUJIOB
0053aTE€IbHOTO  CTPAXOBAHWU 3aKOHOM MOTYT OBITh  OIpPEAETCHBbl HHBIE
KOHCTUTYIIMOHHO 3HAYMMBIEC LIEIIN.

B eBpormelickux 3akOHOJATENbCTBAX LIEJN 005A3aTEIbHOIO CTPAXOBAHUS HE
3aKpEIUISIOTCS, @ BBIBOASATCS Cy/IeOHON MPAKTUKOW U JOKTpUHOU. B GonbimHCTBE
ciydae o00si3aTeNbHbIE BUABl CTPAXOBAHHMSI OTHOCATCS K  CTPaxOBAHMIO
OTBETCTBEHHOCTH. JIOKTpHHOMN U Cy/1eOHON MPAKTUKOW MPU3HACTCS, YTO OCHOBHOMN
HEeNbI0  00SI3aTENIbHOTO  CTPaxOBaHUS OTBETCTBEHHOCTH  SBIISETCS  3alllMUTa
MHTEPECOB IMOTEPNEBUIMX (B TOM 4YHCIE Ha CiIydall OaHKPOTCTBA NMPUUYMHUTEIS

Bpena)’’ u obOecreueHre BBIIATHI BO3MENIECHUS, a JONOJHUTENHHOM IIENbIO

30 Mocranosnenue Koncrurynnonnoro Cyna Poccuiickoit @eneparmu ot 31.05.2005 Ne 6-11.
31 3akOoHOAATEeNBCTBO OONBIIMHCTBA EBPONEHCKUX CTPAaH MNPEIOCTABINET MOTEPIEBIIEMY IPABO MHPSIMOIO
TpeOOBaHMS K CTPaxOBIIMKY OTBETCTBEHHOCTH B ciyyae OaHKpOTCTBAa cTpaxoBaTens. [IpyM HaluM4uu INpSIMOro
TpeOOBaHMA K CTPAXOBIIMKY CTPAaXoBasi BEIIUIATa HE OCTYNAeT B KOHKYPCHYIO Maccy CTPaxoBaTels.

67



ABNsieTcs  3ammura  crpaxoBarend.  OOs3aTeNbHOE — CTpaXOBaHHE  MOXKET
MIpECIICIOBaTh MHBIE 1€JIM, HAlpUMEp, CBSI3aHHbIE C HWHTEpPHAIM3ALUEH
OOIIECTBEHHBIX U3JIEPIKEK.

C y4eroM TOro, 4To BOIPOC O LEJAX 0053aTeNbHOTO CTPaXOBaHUS MOy
CBOE€ paccMOTpeHue B JOKTpuHe, B mnpaktuke Koncturynuonnoro Cyna

Poccuiickoit denepanuu, B CyJeOHOM MPAaKTUKH, BKIOYATh MOJIOKEHHUE O IEJIIX

BBEJECHUSA 0013aTEILHOTI0 cTpaxoBaHus B cTtaThio 935 'K PD Helenecoobpas3Ho.

24. PeryJnpoBaHue J10NOJHUTEIbHBIX BHI0B CTPAXOBAHUS

Kak cnenyer u3 pasnena 10 wnHactosimeidt Konuenuuu, gomnosiHeHUE
KJaccu(UKauyu UMYIIECTBEHHOTO CTpaxoBaHUsl HE mpenrnonaraerca. Hamportus,
npemaraeTcsi OOBCIUHUTHL B OJWH BHJl CTPaXOBaHWE OTBETCTBEHHOCTH 3a
NPUYMHEHHUE BpEJla U 3a HapyIlIeHHUEe JOTrOBOPa, & TakKKe OObEIMHUTH B OJUH BUJT
CTpaxoBaHue (PMHAHCOBBIX U MPEANPUHUMATEIILCKUX PUCKOB.

B cBA3U ¢ 3TUM HACTOSIIMK BOIIPOC COXPAHSET CBOK aKTYyAJIbHOCTD JIUIIb B
KOHTEKCT€ OCOOEHHOCTEH CTpaxoBaHHs (PUHAHCOBBIX PUCKOB. MOXKET OBIThH
MOCTaBJIEH BONpPOC O BkIOYeHHH B ['K PO 10MOTHUATENBHBIX ION0XKEHUM,
PaCKpBIBAIOIIMX OCOOCHHOCTH 3TOro BHMJa cTpaxoBaHud. IIpencrasnsercs, 4To B
ATOM HET HeobxoaumocTu. Jljis 3TOro BUAA CTPAXOBaHUS OTCYTCTBYIOT
MMITEPATUBHBIE OTPAHUYCHUS TI0 CYOBEKTHOMY COCTaBY, O TOPSIAKY 3aKITIOUCHUS
JIOTOBOPA, IO ero coaepxkanuto. [Ipumensitorcs obmume nosnoxxenus riaasbl 48 ['K

P®. BximroyeHne TONOJTHUTEIHLHBIX MOJOKEHUU, MPUMEHIEMBIX CIHEIHAILHO K

9TOMY BHAY CTPpAaXOBaHUI, ABJIACTCA HCHCJ’ICCOO6D33HBIM, TAaK KaK 9TO IIPUBCIIO OBI

JIMIIb K CHHIKCHHUIO YPOBHA CBO6OI[I>I A0roBopa, 4TO HE COOTBCTCTBYCT LCIISAM

Pa3BUTHA 5TOr0 BUJa CTpaxoOBaHUS.
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25. Uckimouenue myHkra 3 u3 cratbu 937 'K PO

Cornacio nynkty 3 crarbu 937 I'K P® cymMmbl, HEOCHOBATEIbHO
cOepeKeHHbIE JIMIIOM, Ha KOTOpPOE BO3JIOXKEHA OOA3aHHOCTh CTpPAaXOBaHUS,
Onaromapsi TOMy, 9YTO OHO HE BBITOJIHWIO 3Ty OOSI3aHHOCTH JTUOO BBITIOTHUIIO €€
HEHaJJIeKaluM 00pa3oM, B3BICKMBAIOTCS MO HUCKY TOCYJapCTBEHHBIX OpPTaHOB,
OCYUIECTBJISIONIMX HAJ30p B COOTBETCTBYIOLIEH cdepe NeaTebHOCTH, B JIOXOJ]
Poccniickori @enepanmy ¢ HAYUCIEHHEM HA OTH CYMMBI IIPOLICHTOB B
cooTBeTCTBHU O cTtarbeit 395 'K PO.

AHanmu3 cyZeOHON MPaKTUKU TOKa3bIiBaeT, 4YTo MyHKT 3 ctathl 937 'K PO
MPAKTUYECKU HE MPUMEHSETCS: ATOT IMYHKT YIIOMUHAETCS B CYJEOHBIX aKTax,
OIHAKO HCKOB O B3bICKaHMM B J0x0J Poccuiickon Oenepanun CpeacTs,
COCpeKEHHBIX JIMIIOM, Ha KOTOPOE BO3JI0KEHAa OOS3aHHOCTh CTpPAaXOBaHUS,
IPEABABISECTCS KpaliHEe MaJIo.

B OonpmmHCTBE cilydaeB 3a OTCYTCTBHE OOS3aTEIBHOTO CTPaXOBaHUS
YCTaHOBJICHA aIMUHUCTpPATUBHAsI OTBETCTBEHHOCTh (cTaThs 9.19, 11.31, m. 2 cr.
12.3, 12.37 Kopgekca Poccuiickoit ®enepanuu 00 aJIMUHUCTPATHBHBIX
npaBoHapyuieHusax).  KoHTponupyronue  opranbl,  BBISIBUB  HapylUICHUE
00S3aHHOCTH  OCYILECTBUTH  00S3aT€NbHOE  CTpaxoBaHWE,  MPUOETAIOT
NPEUMYIIECTBEHHO K 3TOW opMe CaHKIIHH.

Cankuusi, npenycMoTpeHHast myHKToM 3 ctatbu 937 I'K PO, He 3anumiaer
UHTEPECHl JIUIA, B YbI0 TOJIb3Y JOHKHO OBUIO OCYIIECTBISTHCS CTPaxOBaHUE,
MOCKOJIbKY HE TPEAOCTaBIsIET €My CTPaxOBOM 3alllUThl WM BO3MOXKHOCTHU
KOMITEHCHpOBaTh ee oTcyTcTBHE. [lomoxxenne mynkra 3 crarbu 937 I'K PO taxxke
He o0yazaer CTUMYIUPYIOHIMM 3(PQPeKToM, TaKk Kak B3bICKaHUE (HAKTHUUECKH
COCpEeKEHHOTO W 3aKOHHBIX TIPOIEHTOB HE YXYMAIIAET IMOJIOXKEHUE JIUIIa,
00513aHHOTO OCYIIECTBUThH CTPAXOBAHUE.

Kpowme Toro, npu pemienun Bonpoca o JajibHenei cyib0e nyHkra 3 craTbu
937 TK P® cnemyer yuecTb cooOpakeHHs, BBICKa3aHHbIE B MyHKTe 1.2.2
Konnenmuu coseprieHcTBoBanus oOuux mnojoxenuit 'K P®, u usmenenws,

BHeceHHble B crarbio 169 'K P®. B Ha3BaHHOII KOHIENIIWM ObLUI ITOCTABJIEH
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BONPOC O MyOJUYHO-NIPABOBOM XapakTepe TaKOW CaHKIIMH, KaK B3bICKAaHHUE B
JIOXOJl TOCYIapCTBa BCETO IOJIYYEHHOIO IO HEACHUCTBUTENBHOM crenke. 11o atum
cooOpaxeHusiM u3 ctatbi 169 'K PO Obutn UCKITIOYEHBI IOJIOKEHUS O B3bICKAaHUU
B noxon Poccuiickonn denepanny MOJyYEHHOTO IO HEACHCTBUTEIBHOM CHEIKE
(denepanbubiii 3akoH oT 07.05.2013 Ne 100-D3).

B 3akoHomarensCcTBE 3apyO€’KHBIX TOCYJApCTB B3bICKAHHE COEPEKEHHOIO
JUIIOM, HE OCYIIECTBHMBIIUM OOS3aHHOCTH IO OCYIIECTBICHHUIO CTPAXOBaHUs, B
JOXOJI TOCYapCcTBa HE MPEyCMOTPEHO.

[To aTum npuumHam npeiaraercs UCKIYUTh U3 ctatbu 937 'K PO myHKT

26. Onpenesienus crpaxoBareisi M crpaxoBuuka (cratbs 938 'K P®D)

B nacrosiiee Bpems onpenenenue crpaxonarens B 'K PD orcyrcTByer.
Nmeercs numb ynnomuHanwe B cratbe 927 'K PD o ToM, 4TO cTpaxoBaTeiaeM
MOXET OBITh (U3WYECKOE WM IOpUAWYECKoe JHIo. boiee pasBepHyTOE
OTpeJIeIeHNe CTpaxoBaTessl COJAEpKHUTcsl B TyHKTe 1 crathum S5 3akoHa 00
opranuzanuu ctpaxoBoro aena B Poccuiickon depepanun, COrIaCHO KOTOPOMY
«CTpaxoBaTeNIIMU MPU3HAIOTCS IOPUAMYECKHUE JIMIA U JIeeCIoCOOHbIe (U3NUECKUe
UL, 3aKIIOYMBIIME CO CTPAaXOBIIMKAMHU JOTOBOPHl CTpPAaxOBaHUsA JUOO
SBJISIFOLAECS CTPAXOBATENSIMH B CHITY 3aKOHAY.

Jlist 6onee mocnea0BaTeNIbHOTO PEryIuPOBAHUS YACTHO-ITPABOBBIX ACIIEKTOB
CTpPaxoBBIX OTHOIICHHWIN Tmpennaraercs nepeHectu B cratbto 938 T'K PO
OTpe/ieTIeHuEe CTpaxoBaTelisd, cojepkamieecs B 3akoHe 00 oOpraHu3aluu
CTPaxoBOro Aena.

[Ipu 3TOM yKa3aHHOE ONPEACIICHUE CICAYET CKOPPEKTUPOBATh, MCKIIIOUUB

N3 HCTOo CJIOBO «I[CGCHOCO6HO€». 3aKJIroueHue A0TOBOpa CTpaxoOBaHUA HC

OTJMYAETCS OT MHBIX IPaKIAHCKO-IIPABOBBIX CACIIOK B ACIEKTE ACCCIOCOOHOCTH
ero cropod. Jluira, He 0obOamaroNe MOJTHOW JAEECTIOCOOHOCThIO, B COOTBETCTBUU

co cratbsimu 21, 26, 28-30, 32, 33 'K P® morytr CTaHOBHUTHCS CTOpPOHAMU
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JIOTOBOpa CTpaxoBaHUsl (CTpaxoBaTeNsIMU) depe3 CBOMX MPEICTaBUTENEH WIH C
COrJIacUs CBOUX MOIICYUTENICH.

Conepxanmiecd B ctatbe 938 'K PD mosoxeHuss 0 CTpaxOBIIUKE CIEAYET

COXpPaHUThb, BBIIECIUMB HX B OTACIbHbIA NYyHKT. Ha3zBaHue cTatbu cleayeT
U3MEHUTH: «CTpaxoBaTelb U CTPAXOBIIHK.

B cBsa3u ¢ ocymectBigeMbiM B cooTBeTCcTBUU ¢ [IpoTokoimom o
npucoenuaennn Poccuiickoit @enepann Kk MappakenickoMy COTJIAIEHUI0 00
yupexaeHun BcemupHoil ToproBoit opranuzamuu ot 15.04.1994 pomyckom
¢unuanoB 3apyOeKHBIX CTPAaXOBIIMKOB HA POCCHICKUI PHIHOK HEOOXOIUMO
yka3zatb B crathe 938 'K PO, uro crpaxoBuIMKaMu MOTYT OBITh IOPUAHMYECKHE
JUIAa W UWHBIE O00pa3oBaHUs, HUMEIOIIHUE TMPABO OCYUIECTBISATh CTPAXOBYIO
nesTenbHoCTh. ClelyeT AOMOJIHUTh EPEYEHb pa3pelieHril Ha BEJEHUE CTPax0OBOM
NESTEIbHOCTH YKa3aHUEM Ha aKKpEUTalHUIO.

[lenecooOpa3Ho  Takke  yTOYHUTh, YTO JIMIEH3UU  (pa3pelieHus,
AKKpEeIWTalWlH) BBIJAIOTCS HA OCYLIECTBICHHE CTPaxOBOM  JI€ATEIbHOCTH
OTpeIeIICHHOTO BUA.

[TockonpKy MmonoxkeHus CTaThbi 6 3aKoHa 00 OpraHU3alMU CTPAXOBOTO JAela
OTHOCATCA K MyOJMYHO-TIPABOBOMY PETYJIMPOBAHUIO CTaTyca CTPaXOBIIMKOB,

nepeHoc 3Tux nojoxxeHuit B 'K PO sBnsercs Helenecoodpa3HbIM.

27. Craryc Boirogonpuodperares. O0s13aHHOCTH BbLITOA0NIPHOOpeTATEIA 110
aoropopy crpaxopanus (ctarba 939 I'K PO®)

I. CornacHo nmyHKTy 2 ctathu 939 I'K PO cTpaxoBuiuk Bnpase TpedOBaTh OT
BBITOJIOTIpUOOpETaTeNsl, B TOM YHCJIE€ W TOI/a, KOrJa BBIrOAONpHOOpeTaTeiem
ABIIIETCS. 3aCTPAaXOBAaHHOE JIMIIO, BBIMOJHEHUSA OO0S3aHHOCTEH 1O JOTOBOPY
CTpaxOBaHHUs, BKIIOYAs OOS3aHHOCTH, JIEKalllM€ Ha CTpaxoBaTesie, HO He
BBITIOJIHEHHBIE UM, MPHU NPEAbSIBICHUU BHITOJONpUOOpeTaTeeM TpPeOOBaHUS O
BBIIUIATE CTPAaXOBOI0 BO3MEIIEHUS IO JAOTOBOPY MMYILIECTBEHHOIO CTPaxOBaHUS

b 1% (e10) CTanOBOfI CYMMEI 11O JOT'OBOPY JIMYHOTO CTpaxXOBAHMA. Puck HOCJ'ICI[CTBI/Iﬁ
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HEBBIIIOJIHEHHSI WJIM HECBOEBPEMEHHOTO BBINOJHEHUS OO0S3aHHOCTEH, KOTOpbIE
JOJKHBI ObUTH OBITH BBITIOJIHEHBI paHee, HECET BBITO0MPHOOPETATENb.

VYka3aHHBIN MYHKT BBI3BIBAET Ha NMPAKTUKE BOIPOCHI O €r0 COOTHOIIEHUHU C
nojiokenussmMu  crate 430 T'K PD m o ToM, KakuMe HMEHHO OOSI3aHHOCTH
BO3JIararoTCsl Ha BBITOJA0NPUOOpETATENS B pE3yJIbTaTe 3aKJIIOUEHUS JOrOBOpa B €T0
HOJIB3Y.

Cratps 430 I'K PD o nmoroBope B MOJB3Yy TPETHErO JIMLA HE COIAEPKHT
yKa3aHusl O BO3JIOXKEHUH Ha TPEThE JIULO, B MOJIb3y KOTOPOTO 3aKJIIOUEH JTIOTOBOP,
Kakux-1m00 oOs3aHHOCTEH. B TO ke Bpems Haiuuue y JODKHMKA IpaBa Ha
BO3Pa)XKEHHUS MPOTUB TPeOOBAHUS TPETHETO JIMIIA MO3BOJISIET 00CYXIaTh BOMPOC O
NpUOOPETEHUH TaKUM TPETHUM JIULIOM ONPEEIIEHHBIX 003aHHOCTEM.

YuutpiBas mpaBuiia MPUMEHEHHS OOLIMX TOJOKEHUH 00 00s3aTeNbcTBax
(ctatba 307! T'K P®), cnmemyer mnpusHate nyHKT 2 crateu 939 T'K PO

crieriMagbHO HOpMmoO# 1o oTHomeHnto K cratbe 430 'K PD u yTo4HUTH €ro

dJODMVJ'II/IDOBKV, 0oJiee YETKO ONIPEACIIMB _KPYI OO0S3aHHOCTEH IO JOTOBOPY

CTpaxXoBaHMA, KOTOPLIC MOI'VT OBITE _BO3JIOJKEHBI Ha BI)IFOI[OHDI/IO6DCT3T€JI$[,

BKJIFOYAsi OOS3aHHOCTH, JIEXKAIME HA CTPAXOBATEJIE, HO HE BBINOJHEHHBIE UM, U
IOCJIEACTBUS HEUCHOJHEHUs] TakuxX oOs3aHHOCTEH. B wacTHOCTH, K Takum
00513aHHOCTSIM MOTYT OBITh OTHECEHBI 00S3aHHOCTH 10 YIIJIaTe CTPAaXOBOM MPEMUU
B pPacCpoyky U KpEeIUTOPCKHE OOS3aHHOCTH, CBS3aHHBIE C TPUHATHEM
UCTIOJTHEHMS.

N3yuenue onbita @Ppannuu, [epmannn, CIIA wn BenukoOpuranuu
MOKa3bIBaeT, 4YTO crHenu@uKka MpaBOBOrO CTaTyca BBITOJONpPHOOpETaTedsl B
OTJIMYME OT MHBIX JIML, YYaCTBYIOIIMX B OTHOLICHUSIX CTPaxOBaHUs, COCTOMUT B
HAJIMYUU TIPaB U OTCYTCTBUHU OOS3aHHOCTEH, BBITEKAIOIIUX W3 JOTOBopa. Takue
JvIa HE SBISIOTCS CTOPOHOM J0roBopa cTpaxoBaHMs. (OCHOBHBIM IIPaBOM
BBIFOJIONPUOOpETATENsT CUMTAETCS NPABO HA IOJYYEHUE CTPAXOBOM BBINJIATHI.
[Toramenue 3aJ0KEHHOCTH MO YIUIATE CTPaXOBBIX B3HOCOB TaK)Xe MPHU3HAETCS

IMIpaBOM, HO HC 00513aHHOCTBIO BBII‘O,ZIOHpI/IO6p€TaT€JI${.
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Bo ®panmuym uMEHOTCS HCKIIOYEHHS W3 HA3BAHHOTO MPABWIA: €CIIH
BBITOJIOTIPUOOPETATENI0O M3BECTHO 00 YBEIWYCHUHM CTCIICHW PHUCKA, OH 00s3aH
(Hapsy co cTpaxoBaTesieM, KOTOPbIH Takke HECET 3Ty 00A3aHHOCTb) U3BECTHUTH
cTpaxoBiuka. [lpu HapymieHnn 9TOM 00S3aHHOCTH CTPaxXOBIIMK BIPaBe
pacTOprHyTh JOTOBOP U B3bICKaTh YOBITKM KaK CO CTpaxoBaTeis, Tak M C
BBITOJIONPUOOpETaTEISI.

CepbEé3HOl MPAKTUIECKON MPOOIEMO SBISICTCS ONPEIesieHne TOro, Ha KOM
(cTpaxoBIIMKE WM BBIFOJOMpPHOOpETaTENe) JEKUT PUCK HEYIIAThl CTPaxOBOM
MpeMuu B ciaydae OaHKpOTCTBa cTpaxoBatens. B ['epmannu mpu obmem mpaBusie
00 00sI3aHHOCTH CTpaxOBaTENs YIUIATUTh CTPAXOBYIO MPEMUIO, U O0SI3aHHOCTH
CTPaxOBIIMKA MPUHATH CYMMYy NpPEMHH, yIJIauMBaeMoil TpeTbum juuom (§ 34
3akoHa ['epMaHuu 0 JOTOBOpPE CTPAXOBAHUS ), CTPAXOBIUIUKY MPEIOCTABICHO MPABO
Ha 3auét. B ciywae, Kkorma TpeOoBaHHME O  BBIIUIATE  3asBIEHO
BBITOJIONIPUOOpETaTEIeM, CTPaXOBIIMK BIPABE 3asgBUTh O 3a4€Te HEYIUIAu€HHOMN
npeMur B CYE€T cTpaxoBod BbiIaTel (§ 35 3akona ['epmanum o J0roBoOpe
CTpaxoBaHUs).

C yu€rom wusnoxeHHoro, B cratbe 939 I'K P® nomMumo yTOouHEHHA
00s3aHHOCTEN  BBITOAONpPUOOpETaTENsl  CleAyeT MpeayCMOTPEeTh  MPaBUIIO,
COrJacHO KOTOPOMY CTPaxOBIIUMK HCIOJIHSET 00s3aTeNbCTBO IO BbIILJIATE
BO3MENIEHUS B MOJb3Yy BBIFOJONPUOOPETATENS], HECMOTPSI Ha JIOAT CTpaxoBaTess
1o oIJiaTe MPEeMHH, U BIPABE B3bICKATh MUMEIOLIUKCS JOJT CO cTpaxoBarens. B
ciIy4yae TpU3HAHUS CTpaxoBaTels OAHKPOTOM CTPAXOBIIUK BIPABE 3a4€CTh JOJIT
10 TPEMUU MPOTUB BBIIIAYNBAEMOT'O CTPAXOBOTO BO3MEIIEHUS.

II. CornmacHo m3aMeHeHUsIM, BHOCUMBIM B cTaTthio 956 'K PD (pazgen 42
Hacrosmer  Konmenmuu), mo o0meMy TpaBuiIy, BBITOJOTPUOOPETATEND,
HA3HAYEHHBIN M0 JOTOBOPY CTPaxOBaHUsI, MOXKET ObITh 3aMEHEH cTpaxoBaTeseM. B
TO ke Bpemsl B paznene 42 KouHuenuuu mnpejuiaraercs caenarh MOJ0XKEHHE O
3aMEHE BBITOAONPUOOpETaTEeNs] AWCTIO3UTHUBHBIM. TakuM 00pa3oM, COTJIACHO

9TOMY pa3acilty IOABHUTCA BO3MOXHOCTL BKIIIOUHNTH B HOOTOBOp CTpaxXOBaHUA
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YCIIOBHE, WCKIIOUAIONIee 3aMEHy BBITOAONpHOOpeTaTeNst («HEOT3hIBACMBIN
BBITOJIONPUOOPETATEIBY ).

BwmecTte ¢ TeM B 10roBopax JUYHOTO CTPaXOBaHMUSI, 3aKJIFOYAEMBIX B CBSI3U C
MOJIYYEHHEM CTpaxoBaTejeM (3acTpaxOBaHHBIM JIMIIOM) KpEIHWTa WM B CBSA3U C
UHBIM 00s13aTEJIBCTBOM, Ha3HaueHHe OaHKa (MHOrO0 KpEeauTopa) B KaudecTBe
«HEOT3bIBAEMOT'0» BBITOJONPUOOpETaTENs] BO3MOXKHO TOJIBKO B OTHOIICHHUH
OCTaTKa MO KpeauTy (HEUCTIOJHEHHOW 4YacTU 0053aTeNbCTBA). DTO OrpaHUYCHUE
CJIeyeT UMIIEPATUBHO 3aKpenuTh B cTaTthe 939 'K PO.

Hasnauenne BwiromompuoOperaTenst (Kak  «OT3BIBAEMOTO», TaK W
«HEOT3bIBAEMOTr0») MO JOTOBOPY JIMYHOTO CTPAaXOBaHUS SIBISETCS, C OJHOM
CTOpOHBI, A((EKTUBHBIM CHOCOOOM YIpPABICHUS PHUCKAMH, CBSI3aHHBIMU C
COOBITHSIMU, IPOUCXOSAIINMH B )KU3HU CTpaxoBaTels (3acTpaxoBaHHOTO Jnia). C
JPYTroil CTOPOHBI, B HEKOTOPBIX CIIy4asX NMPUMEHEHHE TOTO MEXaHU3Ma MOXKET
OBITH COMPSKEHO CO 370YMOTpeOIeHUsIMU. TaKOBBIM, HAITPUMEDP, MOKET OKA3aThCs
HAa3HAYCHUE B KAYECTBE BBITOAONMPHOOpETATENs JIUIA, KOTOPOE OCYIIECTBISET
yXOJ 3a CTpaxoBaTelleM B IMEpPUOJ €ro OOJIe3HM, JIMIA, OKAa3bIBAIOLIEIO €My
MICUXOJIOTUYECKYI0 TIOMOIlb, M HHBIX JHI, OT KOTOPBIX CTpPaxoBaTellb,
HAXOJSUIUICS B ySI3BUMOM T[OJOKEHUHM, MOXKeT 3aBucerb. COMHEHHS B
COOJIIOJICHUN KPUTEPUEB JOOPOCOBECTHOCTH MOTYT BO3HUKATh MPU Ha3HAUCHHUU
(3amMeHe) BBITOJIONPUOOpETATENs B MEPUOJ, NPEANICCTBYIOMNN MTPU3HAHUIO
CTpaxoBaTedsl  HENIEeClOCOOHBIM, OOBSIBICHHS  CTpaxoBaresiss OaHKPOTOM,
HETOCPEJCTBEHHO HAaKaHyHE CMepTU cTpaxoBateis. lIpeacTtaBnsiercsi, 4TO BBHUIY
pa3Hoo0Opasusi MOJOOHBIX CHUTyalluid HEBO3MOXKHO C(HOPMYIHPOBATH KOHKPETHHIC
MOJIOKEHHUSI 3aKOHOJATENIbCTBA, KOTOPBIE COJEpKadu Obl OTpaHUYCHUS WIH
3ampeThl HAa Ha3HA4YeHHE (3aMEHY) BBHITOJONMPUOOpETaTesi B TAaKWUX CIydasX.
Heobxoaumo, ogHako, UMETh B BUJY, UTO Ha3HAY€HUE BBITOJIONpPHOOpETaTENIeM
SIBJISIETCSL CHICJIKOM, K KOTOPOUW B MOJIHOW Mepe npuMeHstoTcs nojioxkenus: 'K PO o
HEJIEMCTBUTEIBHOCTH CHEIOK.

B cBs3u ¢ mpeanonaraemeiM BkitoueHueM B cTaThio 939 'K PD obmux

MOJI0KEHU I 0) craryce BI)IFOI[OHpI/IO6p€TaTCJ'I$I caieayer  UM3MCHUTD €C
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HAaMCHOBaHME, O3ariaBuB e¢  «BelromompmoOperarens 1m0 JOTOBOPY

CTpaxoBaHUs».

28. CraTyc 3acTpax0BaHHOTIO JIUIA

B cootBercTBHM ¢ myHKTOM | cTtatbu 931 I'K PD 1o moroBopy crpaxoBaHus
pHUCKa OTBETCTBEHHOCTH 3a MPUYUHEHUE BPEA KU3HU, 3I0POBBIO WIN UMYILECTBY
JApYTUX JIAIl MOXET OBITh 3acCTpaxOBaH PHUCK OTBETCTBEHHOCTH CaMOTO
CTpaxoBaTesl WIM UHOTO JIUIA, HA KOTOPOE TaKasi OTBETCTBEHHOCTh MOXET OBITh
BO3JIOKEHA. XOTA MOCIEAHEE JUI0 MPSIMO HE HA3BaHO B 3aKOHE 3aCTPAXOBAHHBIM
JUIIOM, caM 3aKOH KOCBEHHO pPaclpOCTpaHs€T Ha HEr0 3TO HAMMEHOBAaHHE, a
UMEHHO yepe3 HazBaHue cratbu 955 'K PO «3aMeHa 3acTpaxOBaHHOTO JIMIA», B
MyHKTe | KOTOpOU yperyJIupoBaH MOPSIOK 3aMEHBI TAKUX CYOBEKTOB CTPAXOBOTO
IPaBOOTHOIICHUSI.

Cornacno nyHkty 1 crateu 934 I'K PO no goroBopy JIMYHOTO CTPaXxOBAHUS
CTPaxOBIIUMK 00s3yeTcsi 3a OOYCIOBIEHHYIO JOTOBOPOM CTPaXOBYIO IPEMHUIO,
yIUIAYMBAEMYI0 CTPaxOBaTEJIEM, BBIIUIATUTh €IWHOBPEMEHHO WJIHM BBIIUIAYMBATH
MEPUOJINYECKH OOYCJIOBICHHYIO JOTOBOPOM CTPAaXOBYID CYMMY B Ciy4ae
NPUYMHEHUS BpeAa >KU3HM WIM 3J0POBBI0 CAMOTO CTPaxoBaTeNsl WM APYroro
HA3BaHHOTO B JIOTOBOpE TpakJaHWHa (3aCTPaXOBAHHOTO JIMIIA), JOCTHXKEHUSI UM
OMpENICICHHOT0  BO3pacTa WJIM  HACTYIUICHUS B  €r0  KWU3HU  HHOTO
PEeTyCMOTPEHHOT'O JOTOBOPOM COOBITHUS (CTPaXOBOTO CiIyyasi).

B macrosmiee Bpems ¢urypa 3acTpaxOBaHHOTO JIMIIA BCTPEUACTCS TaKKe B
JIOTOBOpPAX CTpaxoBaHWS (PUHAHCOBBIX PHUCKOB, €CIIM CTPAaxXyeTcsi PHUCK HE
cTpaxoBaTens, a WHoro Jjuna. B Hacrosmend KoHuenuumu mnpemycMaTpuBaeTcs
BO3MOXXHOCTh ~ PACIIMPEHHS  CTPAXOBAHUSI  UMYIIECTBEHHBIX  HHTEPECOB
3aCTPaxOBaHHBIX JIMIl MO BCEM BHAAM JOTOBOPOB CTPAaxOBaHUS PHCKa
rpakKJaHCKOM OTBeTCTBEHHOCTH (pazaen 18 Konueniuu), a Takxke Mo JA0roBopam
CTpaxoBaHUs (MHAHCOBBIX (TIPEINPUHUMATEIHCKUX) PUCKOB (pazaens 10 u 19

Konmnenmun).
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B omnuume oOT JMYHOTO CTpaxoBaHWS, 3acTpaXxOBaHHBIC JIUIA B
MMYIIECTBEHHOM CTPAaXOBAHWH HE UMEIOT KaKuX Obl TO HHM OBUIO TpaB. B nmmunom
CTpaxOBaHWM  3aCTPaxOBaHHOE  JUII0O  BIOpPaBE  COMJIACOBHIBATH  HHOTO
BBITOIONIPHOOpETATENs, a TaKXKE COrJaliarbcsi Ha €ro 3aMeHy WIM HE J1aBaTh
TaKOTO COTJIACHSI.

OdeBHIHO, YTO MHTEPEC, CBA3AHHBIN C 3alIUTON 3aCTPaxOBAHHOTO JIUIA B
JIOTOBOPAX JIMYHOTO CTPAaXOBAHUS WM PHUCKOB, CBSI3aHHBIX C €r0 JESATEIHHOCTHIO,
B COOTBETCTBYIOIIHUX JIOTOBOPAaX HMMYIIECTBEHHOTO CTPAaXOBAHWS, MPEACTABISET
coboli kay3y (MaTepuaJlbHO€ OCHOBAaHHME) CTpaxoBOW caenku. Hampumep,
JIOTOBOPOB KOJUUICKTUBHOTO CTPaXOBaHMs 0€3 3aCTpaXxOBaHHBIX JIMI] BOOOIE OBITh
He MOXkeT. Eciu cTpaxyercst puck, 00 KU3Hb WIH 3I0POBbE M CTPaxoBaTells, U
3aCTPaxOBaHHOTO JIMIA, TO KOH(PHUTypamus TaKOH CTPaxoOBOM CACIKHU CYIIECTBEHHO
OTJIMYAeTCsl OT CHEJIKH, B KOTOPOH 3acTpaxoBaHHOro nuia HeT. [Ipu sTom camo
3aCTpaxOBaHHOE JIMIIO JIMIICHO KakKux-IMOO TpaB B paMKax JOrOBOpa
CTpaxOBaHUs, €CJIU HE CUUTATh MPaBa COTIACOBAHMS MHOTO BHITOAONPHOOpETATENS
10 JIOTOBOpaM JIMYHOTO CTPAaXOBAHMSI, SBIISIONIETOCS MEPOH MPEIOCTOPOKHOCTH
OT CTPaXxOBOT'O MOIIICHHUYECTBA.

Cama mo cebe cuTyamus, KOIJIa YEJIOBEK WM €ro HMYIIECTBEHHBIC
MHTEPEChl HCIOJB3YIOTCA APYTMMH JIMIIAMH JUISI COBEPIICHUS TPaXkIaHCKO-
MPaBOBOM CHCIIKH, HO TIPH 3TOM €T0 IO9ac JIaXKe HE CTABSAT B U3BECTHOCTH O TOM,
9TO OH WJIM €r0 MMYIIECTBEHHBI WHTEpPEC 3acTpaxoBaH, IMPEACTaBISETCS SBHO
HEHOpMaIbHON. BO3MOXXHO, WM3HAYalIbHO 3aKOHOJAATENb HCXOIWI W3 TOTO, YTO
3aCTpaxOBaHHBIC JUIA TIOJYyYarOT OJaro B BHJIE CTPAXOBAaHUS WX JIMYHOCTH WU
pHUCKa WX OTBETCTBEHHOCTH, MPH 3TOM 0OE3BO3ME3/IHO, a TIOITOMY MPEIOCTABIIATH
UM Kakhe-TuOO TMpaBa, MOMHUMO TE€X, YTO HEMOCPEICTBEHHO HAMpaBJICHb Ha
3alUTy WX JIMYHOW Oe3omacHOCTH, HeoOxoaumocTu HeT. OmHako 3Ta TOoYKa
3pEHUs B HACTOSIIICE BpEeMs TIPEICTABISICTCS HEBEPHOM.

B psane cnydaeB ymepOHOE MpaBOBOE MOJOKEHUE 3aCTPAXOBAHHBIX JIUIL
UCTIONB3YETCsl He OYeHBb TOOPOCOBECTHBIMU YYACTHHUKAMU TPAKIAHCKOTO 000poTa

JJIA cBoOcH BbII'OAbI BOIIPCKHU MHTCPCCAM CaMUX 3aCTPAaXOBAHHBIX JIMII. HaHpHMep,
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0aHKM B MaCCOBOM TIOPSIJIKE CTAJM HABSI3bIBATH TPAXKIAHAM, KETAFOIIIM TOTYIHUTh
KPEIUT, TMPUCOCIUHECHHE B KAueCTBE 3aCTPAXOBAHHBIX JHI[ K Pa3IMYHBIM
nporpaMmaM KOJIJIEKTUBHOTO CTPAaXOBaHMS, B KOTOPBHIX OAHKU BBICTYIAIOT Yallle
BCETO B KayecTBe cCTpaxoBareneil. B aOcomoTHOM OOJBIIMHCTBE CIy4yacB
IpaKIaHE — 3aCTPAXOBAHHBIC JIMIA BBIHYK/JICHBI OIJIAYMBATH CTPAXOBBIE YCIIYTH, a
TaK)K€ YCIIYTd OaHKOB IO MPUCOETMHEHUIO K TAKUM IIporpaMmam. B pamkax Takux
MPABOOTHOIICHUI 3aCTpaXxOBAaHHBIC JHMIA OKA3adUCh (DAKTUYECKH OE33aIUTHBI
Jake ¢ TMO3ULMNA 3aKOHOJATEIbCTBA O 3alllUTE IMpaB MOTpeOuTeNnei, Tak Kak ¢
MPAaBOBOM TOYKM 3PEHHSI CTPAXOBIIMK CBOM YCIyTM B JAHHOM CJydae He
HaBsI3bIBaeT (OH BOOOIIE HE OOMIaeTCs ¢ OyaymUM 3acCTPaxOBaHHBIM JIMIIOM), a
0aHK, KakK cTpaxoBaTellb, CTPaxOBble YCIYyrd HaBA3bIBaTh HE  MOMXKET.
3acTpaxOBaHHOE JMII0O HE MOXET OTKa3aTbCs OT JOrOBOpa CTPAaXOBAaHMS, HE
ABJISISICh HU €0 CTOPOHOM, HU BbIrojonpuodperarenemM mo jaoroBopy. Cynsl u
PocniotpeOHaa30p BBIHYXKIEHBI B IEJSIX 3alIUThl MPaB 3aCTPAXOBAHHBIX JIUIL
nmpuberatb K TOWUCKY HApYIIEHUH WX TMOTPEOUTETHCKUX TpaB B CMEXHBIX
IPABOOTHOIICHUSIX — MO KPEIUTHBIM JIoroBopam. MacmTtabbl HapylieHUsl MpaB
TaKuX TpaxkJaH CTOJb BEJIUKHU, YTO ATO YKE CTAHOBUTCS CEPhE3HON COLMAIBHOU
npobiemMoid. Ycuius, NpeanpUHUMAaeMble ISl pelieHus JaHHOW MpoOIeMbl
Munroctom Poccuu, Mundunom Poccuu, bankom Poccun, Pociorpebnanzopom u
cyzaMu’?, SBISIOTCS HEIOCTATOYHBIMH.

EcTh Bce OCHOBaHMS ISl BBIBOJIA O TOM, UYTO caMa KOHCTPYKIIMSI TOTOBOpa
CTPaxOBaHUS C 3aCTPAXOBAHHBIM JIUIIOM, HE UMEIOIINM KaKUX-JIMOO0 TPaB 10 HEMY,
co3facT OMaronpusITHBIC YCIOBUS JJIS 3JI0YMOTPEOICHN B OTHOIICHUH TUX JIUIL.
[TorbITKM pemarb npooiemy HEJIOCTAaTKOB IPaKIaHCKO-TIPABOBOTO
PEryJIMpPOBAHMS CHEIOK CTPaxOBaHMs C MOMOIIbIO 3aKOHOAATENbCTBA O 3AILUTE
npaB MOTpeOUTeNe WM MepaMu aJIMHHHCTPATHBHOIO BO3JCUCTBUS Ha

CTPaxOBIOUKOB U OaHKH MNpEACTABIIAOTCA HE OUCHD IICPCIICKTUBHBIMMU.

32 Cwm., nanpumep, onpenenenne CymeGroit komternn Bepxosroro Cyna PO ot 1 asrycra 2017 r. N 89-KI'17-10
(BximroueHo B O030p cyneOHOW MPakTHKH 1O JeflaM, CBS3aHHBIM C 3allUTOl TpaB moTpeOuTenei (pUHAHCOBBIX
ycuryr, yrBepxkaeHHoro [Ipesuanmymom Bepxosroro Cyna P® 21.09.2017 r.)
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3a pyOexoM TMPaBOBOM CTAaTyC 3aCTPAaxOBaHHBIX JIMIl HanOOJeEe IETaIhHO
yperynupoBaH B 3akoHe ['epmanuu o goroBope crpaxoBanus. OH yCTaHOBJIEH Kak
oO1ieit HopMmoi §44 3akoHa o TIpaBax 3acTpaxoBaHHoro juiia (Versicherte Person),
TaK ¥ CHCHHUATGHBIMU TIOJOXKEHUSIMH OO0 OTACNBHBIX BHIAX JOTOBOPOB
CTpaxoBaHus (MpU CTpaxoBaHUU Xu3HU - § 150 3aKoHA; MpU CTPAXOBAHUHM OT
HecyacTHOro ciyvas - § 179 3akoHa; B MEIMIIMHCKOM CTpaxoBaHuu - § 193, a63. 3
§ 194 3akoHa).

[Ipn cTpaxoBaHWM KU3HHM M CTPAXOBAHUU OT HECUYACTHOIO CIIydas
HEOOXOAMMO TIONIYYCHHE TMMHCHbMEHHOTO COTJIACHS 3aCTPaxOBAaHHOTO JIWIIA.
Hckirouenrne mpemnycMOTPEHO TOJNBKO JUIsl TPYIIIOBOTO CTPaXxOBaHWs KU3HU B
00JIaCTH MEHCUOHHOTO OOeCcTedeHHUs], T/Ie HEOOXOJUMOCTh IMOJTYUYEHUSI COTJIACHs
BO3JIOXKHJIA OBI CITUTITKOM OOJIBIIME M3EPKKU Ha CTPAXOBATEIIS.

[Ipyn OoTCYTCTBUM corjlacus 3aCTPaxOBaHHOTO JHIA JIOTOBOP CTPaXOBaHUS
SBJISIETCS] HUYTOKHBIM.

CornacHo § 44 3axona ['epmanuu 0 JOrOBOpE CTpaxOBaHUs BCE IMpaBa IO
JIOTOBOPY CTPaxOBAaHMS MPUHAJIEKAT 3aCTPaXOBAHHOMY JIUILY, KOTOPBIN SIBISIETCS
oOnagaTtenieM MaTepUaNbHOTO TpaBa TpeOoBaHus. OTHAKO PACTIOPSKACTCS HMHU
ctpaxoBatenb (§ 45 3akonHa). 3acTpaxoBaHHOE JIMIIO MOXKET 00JaaaTh
pacnopsaIuTEeILHON BIACTHIO JIMIIB TOTa, KOT/1a BaJeeT MOJMCOM WU MOITYYUII0
cornacue crpaxoBarens (§ 44 3akoHa).

3aK0H HaAJENSIET TOJIBKO CTPaxoBaTelsl PacHopsIUTEIbHOM BIACTBIO IS
TOTO, YTOOBI CTPAXOBIIUK MPHU HACTYIUICHUH CTPAXOBOTO CIIydash KOHTaKTHUPOBAJ
co cBoMM KoHTpareHToM. OTHAKO CTpaxoBaTeh 00s3aH MEpeaTh BCE MOTYyUYEHHOE
3actpaxoBaHHOMY Jidily. CoOOTBETCTByIOIlee O0S3aTeNbCTBO  CIEAYEeT U3
CyIIeCcTBOBaHMS  (UIYIMAPHBIX  OTHOIICHWUH  MEXOYy CTpaxoBaTelieM W
3aCTpaxOBaHHBIM JIUIIOM.

B uCKIIIOUMTENBHBIX CIy4asX 3aCTPaXxOBAHHOE JIMIIO MOXET OCYIECTBISAThH
CBOM TIpaBa CaMOCTOSITENIbHO. Hampumep, mpu CTpaxoBaHWHM TPAHCIIOPTHOTO

cpenctBa (§2 III Tlonmoxkenust 00 00sA3aTETILHOM CTPAXOBAHUHM OTBETCTBEHHOCTH
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BJIJICTIBLIEB ABTOTPAHCIIOPTHBIX cpencTB; A.1.2 S.2 O6mux ycnouii AKB), korna
3aCTPaxOBaHHOE JIMLO SIBJISIETCS IPUUYUHUTEIIEM Bpea.

B 00mux ycioBHsIX CTpaxoOBaHUS MOXET OBbITh MPEIyCMOTPEHO, YTO Jaxe
BJIQJICHUE TIOJIUCOM HE TMPEJOCTABIISIET 3aCTPaXOBAaHHOMY JIMIy  IIPaBO
pacrniopsikenust (27.2 S. 1 O6mux ycnopuit AHB). TloaTomy 3acTpaxoBaHHOMY
ULy IS TPeIbsBICHUS TPeOOBaHUM K CTPAXOBIIMKY HEOOXOAMMO MOJYYUTH
coriacue crpaxoBarens. HeMOTMBHpPOBaHHBIN OTKa3 CTpaxoBaTessl MPU3HAETCS
IPOTHBOpEYAIUM 100poii cosectH (§242 I'TV)3.

CornacHo §194 3akona ['epmanuu 0 JOroBOpe CTpaxOBaHMS MO JOTOBOPAM
MEAUIIMHCKOTO CTPAXOBAHMs TOJIBKO 3aCTPaxOBaHHOE JIMIIO MOXET TpeOoBaTh
OCYIIECTBJICHUSI MCIOJIHEHUSI IO JOrOBOPY CTPAaXOBaHHUA, €CIIA CTPaxoBaTeNb
yKa3ajl, 4YTO JAHHOE JIMIO MMEET NpaBo Ha ero mnonydeHue. lIpencrasiienue
MoJIMCa MPHU 3TOM He TpeOyeTcsl.

Bo ¢paniry3ckom npase 3acTpaxoBaHHOE JIUIIO (assuré) — 3To JUI0, KOTOPOE
IOJBEPraeTCs  PHMCKY,  IPEAYCMOTPEHHOMY  JOrOBOPOM  CTpaxOBaHus ’.
3acTpaxoBaHHOE JIMII0, HE SBJISIONIECECS CTPaxoBaTeJIEM, Yalle BCEro BCTPEUAETCs
B CTPaxOBaHMM 3a YY>XOM CUeT, B TPYNIIOBOM CTPAXOBAaHUM U B CTPaXOBaHUU
KU3HU. [l JMeHCTBUTENHHOCTH JOTOBOpAa CTPAXOBaHUSI CTPaXOBOM MHTEpEC
JIOJDKEH OBITh y 3aCTPaXOBaHHOIO JIMIA’’,

Ha3naueHne 3acTpaxoBaHHOIO JULA JOJIKHO OBITh MPELYCMOTPEHO B CAMOM
noroBope (cratbs 112-1 CtpaxoBoro kojekca ®pannum). HecmoTpss Ha 31O
MOJIO’KEHNE 3aKOHa, CyneOHas MpakTUKa B HEKOTOPBIX CIyyasX MPHU3HAET, YTO
CTPaxOBaHUE 3a 4YyXOW cyeT (T.e. 3allMTa IO JOTrOBOPY HE CTpaxoBaTelss, a
3aCTPaXOBAHHOIO JIMIA) MOYKET BHITEKATh M3 IPUPOABI coriameHus . OmaHako

Takas NPaKTHKa HE ABIAETCS OOIIENPUHATON .

33 Rémer W., Versicherungsrecht, § 44 Rn. 10.

34 Bigot, J, Heuzé, V. Kullmann, J., et al. Le contrat d’assurance. 2e éd., 2014. P. 5.
33 Cass. civ. 1, 17 oct. 1945, RGAT 1946.371. Llut. mo: Bigot, p. 199.

36 Cass. civ. 2, 6 mars 2008, RGDA 2008.311. Lur. no: Bigot, p. 261.

37 Ibid.
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B crpaxoBom mpaBe u goxtpune CIIIA He cymiecTByeT TepMHUHOJIOTHUH,
KoTopass OBl YEeTKO  TMO3BOJNIMJA  Pa3lelUTh  YYaCTHUKOB  CTPaxOBBIX
npaBooTHOIIeHW. Tak, cTpaxoBaTellb MOXKET 0003HaYaThCs TepMUHOM insured
i policyholder, 3acTpaxoBanHoe nuio — insured.

B cootBercTBHH ¢ 3akoHOAaTenbcTBOM CIIIA 3acTpaxoBaHHOE JUIIO HAPSTY
CO CTpaxoBaTelleM JODKHO HMETh CTPaXxOBOM WHTEpPEC, TPU OTCYTCTBHUH
CTPaxoBOI0 MHTEPECA JOTOBOP CTPAXOBAHMS SBJISETCS HUYTOKHBIM S,

B aHrnmiickoM cTpaxoBOM IpaBe OOIIETO MOHSTHS 3aCTPaxOBaHHOTO JIAIA
He BeIpaboTaHo. B nmuTeparype BOmpoCkl, CBA3aHHBIE C 3aCTPaXOBAHHBIMU JINLIAMH,
0OCYXXJal0TCS B KOHTEKCTE HaJM4YMe CTPaxOBOTO WMHTEpeca M MpaBa TpeOOBaTh
BBITJIATHI CTPAXOBOTO BO3MEIIEHUS B CBOIO MOJIB3Y.

B anrmmiickoM mpaBe 3acTpaxOBaHHBIC JHIIA OTHOCATCA K KaTeropuu
TPETbUX JIUI, KOTOpPBIE B CHIIy IOKTPHHBI privity of contract HE HUMEIOT, IO
o0IIeMy TIpaBwTy, TIPaB M 00sI3aHHOCTEH TI0 IOTOBOPY.

Kareropus 3actpaxoBannoro snuna (life assured) mpumensiercss B norosope
CTpaxOBaHHUS J>KW3HM, [0 KOTOPOMY 3acTpaxoBaHa JKW3Hb JPYroro JIWIA.
3acTpaxoBaHHOE JIMII0 HE HECET KaKUX-IHOO OMpEeeTCHHBIX OOS3aHHOCTEH IO
JIOTOBODY.

B noroBopax crpaxoBaHusi yObITKOB (indemnity insurance) HCIOJIb3yeTCs
KOHCTPYKILIMSI CTpaxoOBaHUS C Ha3Hau€HHEM cocTpaxoBareneil (co-insured),
KOTOphIE HE O00JaJar0T TpaBOM Ha TMOJYYCHHE CTPAaXOBOM BBIILIATHI, HO
MPU3HACTCS, YTO HA HUX PACIPOCTPAHSIETCS CTpaxoBas 3alllUTa U CTPAXOBIIUK HE
BIIpaBE PeajIn30BbIBATH MPOTUB TAKUX JIUI] CyOpOraiMoHHOE TpeOOBaHHE.

B Poccuiickoit ®enepaniuu mnpoOieMa 3acTpaxOBaHHBIX JIMI[, Kak
MPEJICTaBISIETCS, MOXKET OBITh pelleHa TOJIbKO Ha 3aKOHOJATEILHOM YpPOBHE.
Camas OouspIiasi CIOKHOCTH TIPU 5TOM 3aKJIIOUAETCS B TOM, YTO B TEOPUHU
TPa)TaHCKOTO MpaBa BOIPOC O MPABOBOM CTATyCe TaKWX CYOBEKTOB CTPaxOBOTO

MMPpaBOOTHOMICHHW:, KaK 3aCTPaxXOBAHHBIC JIMI[A, HC pa3pa60TaH, IMOCKOJIbKY OHH HC

38 Guardian Mut. Life Ins. Co. of New York v. Hogan, 80 III. 35, 39 (III. 1875); Hawley v. Aetna Life Ins. Co., 291
II1. 28, 30 (II1. 1919).
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OTHOCSITCSI HU K YHCITy KPEAUTOPOB, HA K YUCITY JIOJDKHUKOB, HU K YHCITy TPETHUX
JUI, B TOJb3y KOTOPBIX 3aKIIOYacTCs JOrOoBOp. BBIXOA W3  CIIOXKHBIICHCS
CUTyalldd BHAWTCA B TOM, YTOOBI MPHU3HATH 3aCTPAXOBAHHOE  JIMIIO
CaMOCTOSITEIIbHBIM CYyOBEKTOM CTPAaxOBOI'O TPABOOTHOIICHHWS W HAa OCHOBaHHUH
3aKOHa TMPEAOCTaBUThL €My OIpeiAeicHHbIe mpaBa. MoeT ObITh TaKke
MCIIOJIb30BaH e IaracMblii B HEKOTOPBIX MyOIHKAIUAX 110 CTPAXOBAHHIO B3IJIS/,
COMIACHO  KOTOPOMY  CTPaxoBO€  O0S3aTEIbCTBO  «pACHICIUIASTCS»  Ha
0053aTeILCTBO 10 IMPEIOCTABIICHUIO CTPAaxXxOBOW 3aIMTBHl M 0053aTEILCTBO 110
BBITUIATE CTPAXOBOTO BO3MEIICHHS WM CTPAXOBOW CYMMBI TNPU HACTYIUICHUH
CTpaxoBOTo ciydas. Toraa ecTh OCHOBAaHUS pacCMAaTPUBATh 3aCTPAXOBAHHOE JIAIIO
B KaueCTBE BBHITOJONPHOOpETATEII B YaCTH MEPBOTO U3 3TUX 00s13aTeabCcTB. Tak
MOKHO OBLTO ObI 00OCHOBATH MOSIBJICHNE Y 3aCTPAaXOBAHHOTO JIUIA OTIPEICTICHHBIX
1paB, a TAK)KEe BO3MOXKHOCTb €0 0TKa3a OT 3THX IIPaB.

C ydeToM CKa3aHHOrO Mpemiaraercs BKIWOYWThL B T1iaBy 48 'K P®

CIICHMAJIbHYIO CTAaThIO, MOCBAINICHHYIK) PCrYJIHMPOBAHUIO IIPABOBOI'O CTATyCa

3aCTpPaxOBAHHBIX JIMIL, Pa3MECTUB €€ Mociie nercTByronen cratbu 938 'K PO.

B 31011 cTarse onpenennuTs 3aCTpaxOBaHHBIX JIMII:

- M0 JIOrOBOpaM HMMYIIECTBEHHOIO CTPAaXxOBAaHMsI KaK JIML, HE SBJISIOIINXCS
CTpaxoBaTejeM, 4Yel UMYIIECTBEHHBbIH MHTEpPEC 3acTpaxoBaH IO JIOTOBOPY
CTPaxOBaHU;

- [0 JI0TOBOpPaM JIMYHOIO CTPaxOBaHUsS Kak JUIO (TpaXkJaHWHA), KOTOPOE
CTpaxyeTcs Ha Cily4yail IPUYMHEHHS Bpela €ro KU3HU WIH 30POBBIO, TOCTHXKECHUS
UM ONPEIEICHHOTO BO3pAacTa WM HACTYIUIEHUS B €ro JKU3HH HWHOTO
IPEyCMOTPEHHOTO I0TOBOPOM COOBITHSI.

Crnenyer mnpenxycMOTpeTb B JTOH CTaTbe IIOJIOKEHHE O TOM, 4YTO
3aCTPaxOBaHHOE JIUIO JIOJKHO OBbITh HAa3BAHO WJIM MHBIM OOpa3oM ONPEIEIIEHO B
JIOTOBOPE CTPAXOBAHUSA JIMOO MPEAYCMOTPEHO B 3aKOHE. DTO U3MEHEHHUE MTO3BOJIUT
ONPENENATh JOrOBOPOM CTPaxOBaHUs KPYT JIML, YbHM MHTEPECHI 3aCTPAXOBAHBI 11O
J0OroBOpY (HampuMmep, Bce JMIA, COCTOSIIME CO CTPAaXxOBaTeleM B TPYJIOBBIX

OTHOIIIEHUSX ), 0€3 HEOOXOAMMOCTH BHECEHUSI U3MEHEHHI B CaM JIOTOBOP.
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HCJ’IGCOOGDEBHO 3aKPCIIMTDH Ha 3aKOHOJAaTCJIbHOM YPOBHC, qTo

3aCTPAXOBAHHOC JIMIIO, 3a CYCT KOTOPOro VvIijlad€Ha CTpaxoBas IIpECMUA,

HDHO6DCTaCT nnpaBa crpaxoBateis. I1o O6I_[I€My I[MpaBHIIy CTPAXOBATCIJICM SABJIACTCA

JIMLO, 3aKJIIOYMBLIEE JTIONOBOP CTPaXOBAaHUS CO CTPAXOBIIMKOM, MPEIOCTABUBIIEE
€My HEOOXOJIMMBIE JUIsl OLEHKH CTPAaxXOBOI'O PHUCKA CBEACHMS M YyIUIATUBLICE
CTPAaxOBYIO IPEMHIO. B cuTyanmu, KOraa CTpaxOBaHHME OCYILECTBISICTCA 34 CYET
3aCTpaxOBaHHOTO  JIMI[a, HWMEHHO OHO  BBIMOJHSAET  OOS3aHHOCTH IO
IPEJOCTABICHUI0 HMCXOAHONM HMH(OpPMAIMM U OIJIAYUBAET CTPAaXOBYIO YCIYTy
(3meck ycmaTpHBaeTCsl HEKasi OTJaJIeHHAs aHAJIOTUs ¢ IPUTBOPHOM CAENKOM, KOorjaa
B JIOTOBOPE CTPAaxOBaHUs YKAa3bIBACTCA WHOM CTPAaxOBAaTENb C LEIBIO IPUKPHITH
HOJUIMHHOTO cTpaxoBateiisi). CiaenoBaTenbHO, 3aCTPaXOBaHHOE JIUIO (PaKTUYECKH
UCIIONHSIET HauboJiee 3HAYMMBIE OO0S3aHHOCTU MO JOTOBOPY CTPAaxOBaHHs. DTUM
00513aHHOCTSIM JIOJKHBI KOPPECHOHJIMPOBATh NpaBa Ha IOJYYEHUE CTPaxoBOi
3aIATHI, COOTBETCTBYIOIIME IIpaBaM CTpaxoBaTesss. Takod MOAXOJ IT03BOJIUT
3¢ (GEeKTUBHO 3alIUTUTh TMpaBa M 3aKOHHBIE HHTEPEChl 3aCTPAXOBAHHBIX JIMII,
0COOEHHO B c(hepe KOJUIEKTMBHOI'O CTPAaXOBaHHUS, W, KaK OKHUIACTCS, PA3pELIUTh
CYILIECTBYIOIIIME B HACTOSLIEE BPEMS IPOOIIEMBI.

KoHcTpykius, KoTopasi CylecTByeT B HEMELKOM CTPaXOBOM IIPaBe, B CUILY
KOTOPOW 3acTpaxOBaHHOE JIMII0O MMEET MaTepUaJbHOE NpPaBO TPeOOBAHMS, HO
pacropsiKaTbCsi UM MOXKET TOJBKO CTpaxoBaTelb, B POCCHUHCKOM IPAaBOBOU
CUCTEME AaHAJIOTOB HE HMEET, OTCYTCTBYOT M TpPaJULUU KOPUAUYECKOTO
perynupoBaHus MoA0OHBIX OTHOIIeHHH. [lo 3TOW mpuymHE Ta KOHCTPYKIUS HE
MOXET OBITh UCIIOJIb30BAHA, 110 KpailHEN Mepe, B HACTOSIIEE BPEMSL.

Jliia obecriedeHust paB 3acTpaxOBaHHBIX JIMII, 32 YeW cUeT Oblia yIiadyeHa
CTpaxoBas MpeMHUsl, CIACAYET UCXOIUTh M3 TOTO, YTO JIOTOBOP CTPaxOBAaHUS OBLI
M3HAYAJIbHO 3aKJIFOYEH MEXIY JIMLOM, YIUIATUBIINM MPEMHIO, JCHCTBOBABIINM B
KaueCcTBE CTpaxoBarelid, M CTPAaXOBIUMKOM. llepBOHaudanbHBIN CTpaxoBaTENb
MOXET COXPAaHWUTh ITOT CTATYC II0 JOTOBOPY CTPAXOBAHUS B CIydae, €CIIM OH

YIUIAaTHII 4aCThb IIPEMHUHN. B sTtom ClIy4dac IpaBa IICPBOHAYAIIBHOTO CTPAXOBATCIIA U
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3aCTPaxOBaHHOIO JIMIIA, TPUOOPETAIOIIETO MIPaBa CTPAXOBATENs, ONPENEISIOTCS B
COOTBETCTBYIOIIMX JOJISIX.

HeoOxoaumo mpus3HaTh, 4TO TAaKOW MOAXOJ MPHUBEAET K CYLIECTBEHHOMY
YCIOXHEHUIO JUIsl CTPaxOBIIMKOB YYETHBIX 3a1ad. B To ’xe BpeMsa naHHas
KOHCTPYKIUSI ~ NPUBOAUT  (PAKTHUUECKH  CJIOXKHUBIIMECS  OTHOUIEHHMS B
COOTBETCTBYIOILYIO UM MPaBoBYyI0 GopMmy. OHa TakKe MO3BOJIUT 3alIUTUThH IIpaBa
3aCTPAaXxOBaHHBIX JIUL, YIUIAYMBAIOMIMX CTPAaXOBYIO NPEMHIO, KaK JIMI, B YbHX
UHTEepecax (PaKTUYECKU 3aKIHYAIOTCS JOrOBOPBI cTpaxoBaHus. CTpaxOBIIUKH, B
CBOIO ouepedb, OyayT MOTHBHPOBAHBI H30€TraTh COMHHUTEIBHBIX CXEM C
BKJIIFOYEHUEM B JOTFOBOPbl CTPAaxOBaHUS 3aCTPaxOBAaHHBIX JUL, KOTOpPbIE
(paKTUYECKH SIBIISIFOTCS] CTPAXOBATEISIMHU.

B npoektupyemMoil cTtaTee ciaeayeT yCTaHOBUTh, YTO 3aCTPaXOBAHHOE JIMLO
10 JIOTOBOPY JIMYHOI'O CTPaxOBaHHWs, 3a MCKIKYEHUEM 3aCTPaXOBAHHBIX JIMI[ IO
JIOrOBOpaM  00s513aTeNbHOI0 TOCYAAPCTBEHHOIO JINYHOTO CTPaxOBaHUs, IOJDKHO
UMETh MPaBo B JI000E BpeMsi MOTpeOOBaTh MCKIIIOUEHHUSI €ro U3 JO0roBopa. JTO
IIPABO COOTBETCTBYET MUHMMAJIBHOMY CTaHJAPTY 3aIIMUTHI 3aCTPAXOBAHHOTO JIUIIA,
KOTOPOE€ HE MOYKET OCTaBaThCsA CyOBEKTOM CTPAaXOBBIX OTHOIICHHWI MPOTHUB CBOEH
BOJIH.

B npouecce paboTsl Haa npoekToM HacTosimeld KoHuenmuu oTaensHo Obul
paccMOTpeH BOMNPOC O BO3MOXKHOCTH M II€JIECOOOPa3HOCTH  HaJEJeHUS
3aCTPAXOBaHHOIO JIMIA IO JOTOBOPY MMYIIECTBEHHOIO CTpaxOBaHMs, 3a
WCKIIFOUEHHEM 3aCTPAaXOBaHHBIX JIMI[ [0 JI0rOBOpPaM 00S3aTE€IBbHOIO CTPAaXOBaHUS
OTBETCTBEHHOCTH, MPABOM B J1I000€ BpeMsi MOTpeOOBaTh HUCKIIOYEHHUS €ro U3
JIOTOBOpA, €CIM 3TO HE BJIEYET HAPYyUICHUS IIpaB W OXPAHAEMBIX 3aKOHOM
MHTEPECOB JIPYTUX JIULI.

OpHako OT HIOeHM «BBIXOAA» 3aCTPaxOBAaHHOIO JIMIA W3 JOr0BOpa
MMYILECTBEHHOI'O CTPaxOBaHUsl OBLJIO PEIIEHO BO3JEP’KAThCS, NOCKOJIbKY TaKOi
MEXaHU3M OKa3bIBAa€TCS TPYJIHO OCYLIECTBUMBIM Ha NpPaKTUKE. B HEKOTOpBIX
Clly4yasix IPOU3BOJBHBIM BBIXOJ 3aCTPaXOBAaHHOIO JIMIA W3 JOTOBOpPAa MOXKET
anpHoOpU HapyllaTh MpaBa U MHTEPECHl TPEThUX JUL (HAIPUMEDP, B CTPAXOBAHHUU

83



JIOTOBOPHOW  OTBETCTBEHHOCTH). [lpm  5TOM  «yBsI3bIBaHHWE»  BBIXOJA
3aCTPaxOBaHHOTO ¢ (DaKTOM OTCYTCTBHSI HAPYIICHHS MPAB U WHTEPECOB TPETHHUX
JUI] CO3J1aeT HECTAOMJIBbHYI0 KOHCTPYKIMIO: C OJHOHW CTOPOHBI, BBIXO/I
3aCTPaxOBaHHOTO W3 JOTOBOPAa — 3TO €r0 OJHOCTOPOHHSS CHENKa; C APYrou
CTOPOHBI, BOIIPOC O BO3MOXKHOM HapyIICHWW IIPaB TPETHUX JIMII B PE3yjbTaTe
TaKOr0 BBIXOJA MOJXKET OIEHHWBAThCS CAaMHUMH 3THMH TPETbUMH JIUIIAMH WIIA
cynom. CrenoBaTeNbHO, OJHOCTOPOHHETO BOJICU3BSIBICHUS 3aCTPAXOBAHHOTO
JIMa ObUIO OBl HEJIOCTATOYHO.

Cnenyet 3akpenuth B 'K PO, yTo y 3acTpaxOBaHHOIO JIWIA HE BOZHUKAET

OpaB U OHO HE HECET IMOCJIEICTBUNA HEHUCIIOJHEHUS O00S3aHHOCTENM B OTHOIIECHUU

JPYTUX 3acTpaxOBaHHBIX. B YaCTHOCTHU, OHO <«IIPCBPAIIACTCs» B CTPAXOBATCIIA

OTHOCUTENIFHO  CBOETO  HHTEpeca; TMpu  HApPYHMIEHUH HUH(DOPMAILMOHHBIX
00s13aHHOCTEN B OTHOLUEHUM OJHOTO 3aCTPaXOBAaHHOTO MOTYT BO3HUKHYTb
MOCJICICTBHUS JIUIIb B OTHOLIEHUH 3TOr0 3aCTPaxOBaHHOTO.

B mpoexktupyemon craTbe  mpemyiaraercs  TakXKe — yKa3aTb,  4TO

3aCTPAaxXOBAaHHOC JIMIIO HApiAAy CO CTPaxXoBaTCIICM H BBIFO,Z[OHDHO6D€T8,T€H€M

BIIpAB€ BOCIIOJIB30BATBCA  «(IICPHUOJAOM  OXJIAXKACHHI). Takoi noaxona Yyixe

3aKpEILIeH B CyAe0HOM MpaKTuKe™’ M IpeaCcTaBIseTcs: ClpaBeIUBEIM.

B cnyuwae oTkaza 3acTpaxOBaHHOTO JHIIAa OT CTPAXOBOW 3alUTHI IO
JIOTOBOPY CTpaxOBaHUsl JIOTOBOP MPOJOJKAET JEUCTBOBATh B OTHOIIEHUU HMHBIX
OTpE/ICTICHHBIX B HEM 3aCTPAXOBAHHBIX JIMUI], @ TAK)KE B OTHOIIEHUU CTpaxoBaTeJsl.
CrpaxoBasi npemusi, yIlaueHHasl 3a CTPaXOBAHUE PUCKOB 3aCTPaXOBAHHOTO JIUIIA,
3asBUBIIETO 00 OTKa3€ OT CTPaXxOBOM 3alUTHI, 32 «HEU3PACXOJOBAHHBIN» MEPHUOT
CTpaxOBaHUs MOJUICKUT BO3Bpary. Eciu B pe3ynbrare OTKaza 3acTpaxOBaHHOTO
JUIa OT CTPaxOBOM 3allUTHI MPEKPAIIAETCA CTPaXxOBOM PHUCK, B OTHOLICHUU
KOTOPOTO 3aKJII0YEH JI0TOBOP CTPAXOBAHUSA, TOTOBOP MPEKPAIIAETCS B CUITy CTaThU

958 I'K PO.

3 Omnpenenenne cynebHOM KoJuternu 1Mo Tpaxaanckum aemam Bepxosroro Cyma PO ot 31 oktsopst 2017 . N 49-
KI'17-24.
84



[Ipennaraercs Takke NEPEHECTH B NPOECKTUPYEMYIO CTATBIO IOJOKEHUS
cratbu 955 'K P® o 3amene 3actpaxoBaHHoro auua. [Ipu atom cnenyer n3aMEeHHUTH
nonoxkeHust nmyHkra 1 craten 955 'K P®, uckimouuB ykazaHue Ha TO, 4TO
3aCTPAaXOBaHHOE JIMIO MOKET OBITh YKa3aHO JHIIb B JIOTOBOPE CTPaxOBaHUS
JCIIMKTHOM OTBETCTBEHHOCTH, & TAKXKE JOINOJIHUB 3TO IOJOKEHHUE YKa3aHHEM Ha
00513aHHOCTh CTPaxoBaTEJsl MMCbMEHHO YBEJAOMUTH 3aCTPAaxOBAHHOE JIMILO O €ro
3aMeHe.

Hacrosmas Konuenmus mnpenamnonaraer, IMOMHMO BBILIECIIEPEYUCICHHOIO,
HAJEJIMUTh 3aCTPaxOBaHHBIX JIMI pAJOM HHBIX mpaB. Pasgen 16 Hacrosmen
Konuenunu npeanoaraer npegocTaBieHrue 3aCTPAXOBAHHOMY JIMILY I10 JOTOBOPY
CTPaXxOBaHUS pHUCKA TPAXKAAHCKOW OTBETCTBEHHOCTHM IIpaBa TpPeOOBAaHUA K
CTPaxOBIIMKY O BBIIUIATE CTPAXOBOrO BO3MEIICHUS IIPU  ONPEAEIICHHBIX
oOcroarenscTBaXx. B pasmene 54 Hacrosmed Konuenuuu npemaraercs
UCKJIIOUYUTh CyOporamuio IMpOTUB 3aCTPaXxOBAHHOTO JMIA. DTO MpPENIOKEHHUE
OCHOBAaHO HA TIPAKTHKE €BPONEMCKMX CTPaH MW YYMTBHIBAC€T, YTO 3aluTa
3aCTPAaXOBaHHOIO JIMIA SIBJIAETCS OJHOM M3 ILEJIeW, C KOTOPBIMHU 3aKIHOYaeTCs
JIOTOBOP CTPaxOBaHMs C YYACTHEM 3aCTPAaxXOBaHHbIX Jul. Clea0BaTEeNbHO, CMBICI
CTPaxOBOM 3allUThl HE MOXKET OBITh HMBEJIHMPOBAH OOpAILlEHUEM CTPaxXOBIIMKA K

3aCTpaxOBaHHOMY JIMILY B MOPSIJKE CyOpOraium.

29. /ToroBop cTpaxoBaHus B 3J1eKTPOHHO# dopme (cTaths 940 'K PD)

B mocneanee Bpemsi akTUBHO 0OCYXIaeTcsi BOMPOC O BO3MOXKHOCTH
MPUMEHEHHUSI B CTPAXOBAHHUH DJICKTPOHHON (pOopMBI OOMEHA TOKYMEHTaMH, B TOM
quciae NpW 3aKiIro4YeHud Joroopa. 1 oktsaops 2019 r. BeTymwsl B JeUCTBUE
®enepanbabiil 3akoH 0T 18.03.2019 N 34-03 «O BHECeHMM W3MEHEHHWI B 4acTu
NEepBYyIO, BTOpYH0 U cTartbto 1124 wactu TpeTbeil ['paxkgaHCKOTO KOJEKCa
Poccuitickonn ~ denepanun», KOTOPBIM — MPEAYCMATPUBACT, YTO  «IOTOBOP
CTpPaxOBaHUS MOXKET OBITh TaKXe 3aKIIOUYCH ITyTeM COCTaBIICHUS OIHOTO
AJIEKTPOHHOTO  JIOKYMEHTa,  MOJINUCAHHOTO  CTOpOHaMH, WJIM  OOMeHa

QJICKTPOHHBIMU JTOKYMCHTaAMH an00 WHBIMHU JaHHBIMHM B COOTBCTCTBHUH C
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npaBuiiaMu ab3aia Broporo nyHkTa 1 crareu 160 Hacrosimero Kogekcay.
OTnenpHBIE  3JEMEHTHI  TAKOro  OOMEHa  TaKXkKe  yperyJaupoBaHbI
npuMeHuTenbHO K gorosopam OCAI'O, a Takke K HEKOTOPbIM BHAaM JJOTOBOPOB
I00pOBOJIBHOTO cTpaxoBaHusi (craThsi 6.1 3akoHa 00 OpraHm3aluy CTPAXOBOTO
nena). Cratbs 6.1 3akoHa 00 opraHuzalMyd CTPaxOBOTO Jieja HCKIIYaeT
BO3MOKHOCTb 3aKJIFOUYEHHs JOTOBOPOB CTPaxOBaHUsS B DJIEKTPOHHON (opme npu
MOCPEAHUYECTBE CTPAXOBBIX areHTOB U CTPAaxXOBBIX OpokepoB (MyHKT 5). [TyHkT 4
cratb 32.9 3akoHa 00 opraHM3alMi CTPaxOBOI'O J€Jla YCTaHABJIMBAET, YTO IO
BHUJIaM CTPaxoOBaHUs, MPEAYCMOTPEHHBIM NoamyHkramu 2, 3, 10 - 12, 18, 21, 22
MyHKTa | yKa3aHHOW CTaTbH, a TAKXKE B CIy4ae, €CJIM JOTOBOP CTPAXOBAaHUS WIIU
IpaBUjia CTPaXOBaHUS MPEAyCMaTpPUBAIOT IPOBEAECHUE OCMOTpPa CTPaXyeMoro
MMYIIECTBA WU OOCIEOBAHHE CTPAaXyeMOro JHIla MPH 3aKIIOUEHUHU JI0TOBOpa
CTpaxOBaHUs JINOO COJEpXaT YCIOBUS HHBIE, YEM T€, KOTOpbIE YCTAHOBJICHBI
MUHUMAJIbHBIMM  (CTaHIAPTHBIMM) TpeOOBAaHUSIMU K YCIOBUSIM U  HOPSAIKY
OCYIIECTBIICHUS OTAEIBHOTO BHJAa JOOPOBOJBHOTO CTPAXOBaHHUS B CIy4yae HX
YCTaHOBJIEHHsSI HOPMAaTUBHBIMM aKTaMU OpraHa CTPaxOBOT'O HAaJ30pa, JOrOBOPbI
CTPaxOBaHUs B BHJE DJEKTPOHHBIX JOKYMEHTOB B MOpPAJKE, YCTaHOBJIEHHOM
cratbed 6.1 naHHOro 3akoHa, HE 3aKioyaroTcs. TakuM 00pa3oM, JaHHBIHN
3aKOHOJATEbHBIA AKT 3alpeliaeT COBEPIIaTh B AJIEKTPOHHON (hopMe JOTOBOPHI
CTPaxOBaHUsl TIPY30B; CEJIbCKOXO3SIIICTBEHHOTO CTPAaXOBaHUA (CTpaxOBaHMS
ypoKas,  CEIbCKOXO3AWCTBEHHBIX  KYJbTYpP, MHOIOJETHUX  HAacCa)XJICHUH,
KUBOTHBIX); MMYILECTBA IOPUINYECKUX JIML, 338 HCKIIOYEHUEM TPAHCHOPTHBIX
CPEIICTB U CEJIbCKOXO3AMCTBEHHOIO CTPAXOBAHMS; TPA’KIaHCKOW OTBETCTBEHHOCTH
OpraHM3alMi,  OSKCIUIyaTHpPYIOIIMX  ONAacHble  OOBEKTB;  IPakJaHCKOM
OTBETCTBEHHOCTH 332  HEHCIOJHEHWE WM  HEHAJUIe)Kallee  HCIIOJHEHHE
00513aTEIBCTB MO JI0TOBOPY; MPEANPUHUMATEIBCKOTO PUCKA, YTO HE COIIACYETCSI C
nosiokeHusiMu adzana 3 cratbn 940 'K PO B HOBOM penakiiuu, KOTOPBIN, Kak
YKa3aHO BbILIE, HE COJEPNKUT HUKAKMX OTPAHUYECHHUI NMPUMEHEHHs 3JIEKTPOHHOU

(1)OpMI>I CTPaxoBOT0 JOroBopa 1o BugaM CTpaxoBaHUA.
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3aKIr0YeHue JOTOBOPOB O0S3aTEIIBHOTO CTPAaxXOBAaHUS B YCTAaHOBIICHHOM
cratbeit 6.1 3akoHa moOpsAIKe JOMYCKaeTcs, €CAM JTO MPEeayCMOTPEHO
dbenepaabHBIMU 3aKOHAMH O KOHKPETHBIX BHJaX 00s3aTEILHOIO CTPaXOBaHMUS.

B T0 ke Bpems moTpeOHOCTh B 3aKITIOYEHUH IOTOBOPA B DJIEKTPOHHOU (hopme
UMeEeTCsl PUMEHUTEIBLHO U K TEePEYUCICHHBIM BUJAM CTpaxoBaHUs, OCOOEHHO B
YaCTH CTPAaXOBaHUS HMMYIIECTBA FOPUIUYECKHUX JIMI] U TPEATPUHUMATEIHCKOTO
pucka. OrpanudeHue CBOOOJBI JOTOBOpPA CTPAXOBaHUS B YaCTH HWCIOJIb30BAHUS
€ro AJIEKTPOHHON (hOPMBI BBITJISIUT HE OYEHb OMpPaBIaHHBIM Ha (JOHE HAMEPCHUS
rocyZapcTBa 1o MOCTPOCHUIO U(PPOBOI SIKOHOMUKH M HE MOXKET OBITh OOBSICHEHO
HAYEM WHBIM, KaK HEONPECICHHBIMU OMACEHUSMU CO CTOPOHBI PETYISITOpa
CTPaxoBOTr'0 PbIHKA U OpraHa CTPaxoBOTO HaJ30pa.

OOOCHOBAaHHBIM SIBJISICTCS JIMIIIb OTPAaHUYCHHE BO3MOXKHOCTH COBEPIICHUS
JIOTOBOPOB 00S3aTEILHOIO0 CTPaXxOBaHUS B JJICKTPOHHOW (opme, eclid 3TO He
IpeAyCMOTPEHO (eepaibHBIMU 3aKOHAMH O KOHKPETHBIX BHaX 0053aTEIHHOTO
CTpaxOBaHUs, TOCKOJBKY B BHJE OOIIEro MpaBuja CHCTEMBI 00S3aTEIHHOTO
CTpaxoBaHUs TPEOYIOT BBEJICHMS CIEIUMAILHOIO MeEXaHW3Ma KOHTpOJIS 3a
OCYILIECTBJICHUEM TAKOTO CTPaXOBaHUSI.

3a pyOeXOM CIeIMaIbHOTO 3aKOHOAATEIFHOTO PETYIMPOBAHUS AICKTPOHHOMN
dbopmbl noroBopa crpaxoBanus HeT. Tak, B CILIA B mocnegHue aecSaTHICTHS
AIEKTPOHHAS dopmMa  moroBopa  CTpaxoOBaHHWS  TONy4YWIa  IIHPOKOE
pacrpocTpaHeHHe, OJHAKO CIEIHabHOE 3aKOHOJIaTeNIbHOE peryJIMpOBaHUE HE
MpeyCMaTPUBACTCS HUA B OJHOM M3 IIITATOB.

B BenukoOputanuy 3aKOHOJATEIHHOTO  PETYJIMPOBAHUS  3AKITIOUCHUS
JIOTOBOpa CTpaxoOBaHHUs B DJICKTPOHHOM (opMe HET, HO TMpaKTHKa 3aKIIOYCHUS
JIOTOBOPOM KOMMEPYECKOTO M TIOTPEOUTEIIbCKOTO CTPAaXOBaHUS B AJICKTPOHHOUN
dbopme MMPOKO pa3BUTA.

Ha Jlonmonckom ctpaxoBoM peiHke ¢ 2006 roma AEHCTBYET cheluaibHas
CUCTEMA 3aKJIFOUYCHHS JIOTOBOPOB CTPAXOBAHUS B AJICKTPOHHOM BHIE (e-insurance).

B 3akone ['epmanuu o noroBope crpaxoBaHus, a Takke B OOIIUX YCIOBHUIX
CTpPaxOBaHUs CIICIIMAIBHBIE TIOJNOXKEHHS, TOCBSIICHHBIE (opMe J0oroBopa
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CTpaxOBaHUsA, OTCYTCTBYIOT. Popma JOroBopa CTPaxOBaHUS PETYyJIUPYETC
OOIIMMH MOJIOKEHUSAMH [ epMaHCKOT0 TpakIaHCKOTO YII0KEHUSI.

B Hemerkom mnpase, 1o 00111eMy IpaBuily, CTOPOHBI JTIOOBIX CIEIOK CBOOOIHBI
B BbIOOpe UX (OpPMBI, €clii 3aKOHOM HE MpPeIyCMOTpPeHO HHoe. B 3akone
OpPOBOAMTCS  pasjaeiieHre (opMbl Ha TekcryanbHyto ¢dopmy (Textform),
nucbMeHHnyto (Schriftform) u snexrponnyto (Elektronische Form).

HekoTopeiM wuckimoueHueM u3 obmiero mnoaxoxa sBisercs Opanmus.
3aKiIr0YeHue JOroBOpa B AJIEKTPOHHOM (popme moguuHseTcss 00IMUM mpaBuiam 00
anekTpoHHON (Gopme aoroopa (crarbu 1174-1177 ®I'K). Ilpu sToM cTpaxoBom
3aKOHO/JATEJIbCTBOM YCTAHOBJIEHBI OCOOBIE TpeOOBaHUSA K JUCTAHIIMOHHOMY
3aKJFOUYEHUIO JIOTOBOPA CTPaxOBaHWs, BKIIOYAIOIIME IOBBIIIEHHBIA CTAaHAAPT
NpeloCTaBleHUsT HMH(OPMALIMM CO CTOPOHBI  CTPAXOBIIMKA M «IIEPHOJ
OXJIQXKIEHUS», KOTOPBIM  MOXET  BOCIIOJIb30BaThCA  CTPAaxoOBaTelb  IOCIE
3akiaroueHUs jgoroBopa. [Jlns  Poccuiickoit ®depepanuu  3TH  OCOOEHHOCTH
3aKOHOJATEIBHOIO PETYJIMPOBAHUS JAMCTAHIIMOHHOIO 3aKIIOYEHHs J0roBopa
CTpaxOBaHUs HE SIBJISIOTCS aKTyaJIbHBIMHU, TaK KaK OHM MCUEPIBIBAIOIIMM 00pa3oM
pElIeHbI B JEHCTBYIOLIEM 3aKOHOIaTEIbCTBE.

C yuderoM CKa3aHHOTO HEOOXOJUMOCTH B CIEIHMAIBHOM PETyJIUPOBAHUU
nanHoro Borpoca B ctatbe 940 I'K P® ner, nockonbky B 'K P® (myHKT 2 cTaThu
160, mynkt 2 cratbu 434) 3akperuieHa BO3MOXKHOCTH 3aKJIIOYaTh JIOOBIE
IPaKJaHCKO-TIPABOBBIE  JIOTOBOPHI B 3JIEKTPOHHOW (QopMe (myTeM oOMeHa
AIIEKTPOHHBIMU COOOIIECHUSMHU U 3a DJIEKTPOHHBIMH MOJAMHUCIMH) 0€3 KaKux-ITudo
orpannueHuil. IIpu 3Tom Komekc He mpegycmaTpuBaeT AOIYCTUMOCTH U3MEHEHUS
JAHHOTO MPABOBOT'0 PEKUMA APYrUMH (PeneparbHbIMU 3aKOHAMU MPUMEHHUTEIIHHO
K OTAEJIbHBIM BHJIaM I'PAKJaHCKO-ITPAaBOBBIX JOTOBOPOB.

Ncxona u3 npuoputera nonoxenudi 'K PO nepen HopMamu TpakaHCKOTO
npaBa, colepKalluMHCs B Jpyrux ¢enaepaibHbIX 3akoHax (ab3an 2 myHKTa 2
cratbu 3 'K PD), nmeer cMbICa BBICKa3aTh PEKOMEHIALUIO O MPUBEIECHUN HOPM
3akoHa 00 OpraHM3aluMu CTPaxoBOrO JieJla, PEryJUPYIOIIMX JOTOBOPHI

CTpaxOBaHUs B DJIEKTPOHHOU (hopme, B cooTBeTCTBHE ¢ mostoxeHusMu ['K PO.

88



30. ®opma M MOMEHT 3aKJIIOYeHHMs 10ropopa crpaxosaHusi (cratbsi 940 I'K
P®D)

HenctByromas penakuus crateu 940 'K P® npu cBoeil BHelIHEH IpocToTe
UMEET PsIJi HE OUEHb OIPEJIEICHHBIX MOJOKEHUM, YTO OTPULIATEIBHO CKa3bIBACTCS
Ha CTaOMJIBHOCTH JIOTOBOPHBIX OTHOIIEHUH B CTPaXOBAHUU.

AG3am 1 myHkta 1 maHHOW CTaThU TIPEIyCMATPHBAET, UYTO JIOTOBOP
CTPaxOBaHUs JIOJDKEH OBITh 3aK/IIOUYEH B IMUCbMEHHON (opme, a ab3am 2 3TOro
MyHKTa YCTAHABJIMBACT IOCJICACTBUS HECOOIIOJCHUS YKA3aHHOTO TPeOOBaHUS -
HEJEHCTBUTEIBHOCTh JOTOBOpAa CTPAaxOBaHWUS, 3a MCKIIOYEHHWEM JIOrOBOpa
00513aTE€IbHOTO FOCYAAPCTBEHHOI'O CTPaXOBaHUSI.

B mnpakTtHke BO3HUK BOIPOC OTHOCHTEIBHO TOIO, SIBJSETCA JHU YCTHBIN
JIOTOBOP CTPaxOBaHUSl OCIHOPUMOM CHENKOW, WIM HapylIeHWE HMIIEPaTUBHOTO
TpeOOBaHUS O MUCBMEHHOW (opME JOroBOpa CTPAaxOBaHMsI BIEUYET HUYTOXKHOCTH
Takoro noroopa. C LeNpl0 YCTpaHEHHUsS JAHHOW HEONPEIEIECHHOCTH CIEAYEeT

YKa3aTb, 4YTO HCCO6JII-O,ZICHI/IG TDC6OB&HI/I${ O NHMCHBMEHHOH d)ODMe BJICYCT

HUYTOXKHOCTb _JIOTOBOpa _cTpaxoBaHus. Takoit noaxoda IIO3BOJIMT n30exKaTh

BO3MOXHBIX CIOPOB 00 YCIIOBHUSIX YCTHOI'O JIOTOBOpa CTPaXOBaHMS, €CIU Cy[ IO
TEM WIM WHBIM MPUYUHAM OTKAXXET HUCTIY B MPU3HAHUU €r0 HEJEWCTBUTEIbHON
CHEIKOM.

Cornacno nyHkTy 2 cratbu 940 'K PD noroBop cTpaxoBaHusi MOXKET OBbITh
3aKJIFOUYEH MyTEM COCTaBJICHUSI OJHOTO JOoKyMeHTa (myHKT 2 ctathu 434 'K PD)
700 BPYYCHHsI CTPAXOBIIMKOM CTPAaXOBATENI0 HA OCHOBAHWUU €r0 MUCHMEHHOTO
WIM YCTHOTO 3asiBIGHHUS CTPaxoBOro ToJiMca (CBUAETENbCTBA, cepTU]UKaTa,
KBUTAHIINM), IOJIMUCAHHOTO CTPaXOBIIHUKOM.

B nocnenneMm ciywyae coriiacue CTpaxoBaTess 3akKIIOYMTh JOrOBOpP Ha
NPEIJIOKEHHBIX CTPAXOBUIMKOM YCJIOBHSX TOJTBEPKAACTCS MPUHATHEM OT
CTPaxOBIIMKAa YKa3aHHBIX B a03ame TEPBOM HACTOSIIETO MyHKTa TOKYMEHTOB.
Bompoc o ¢opMe Takoro mnpUHATHS MNpPOAHAIM3UPOBAH Jlajee B HACTOAILIEM

paszerne.
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IexecoobpaszHo cchuiky Ha OVHKT 2 ctaTthd 434 'K P®D nepenectu B ad3all

1 mynkta 1 crateu 940 I'K P®, yToOGBl B OgHOI HOpME OBUIM pEIICHBI BCE

OCHOBHBIC BOIIPOCHI, KaCAIOIIUCCA MMMCbMEHHOM q)OpMBI A0TOBOpa CTpaxOBaAHUA,

HCKIIIOYUTH YKa3aHUC Ha HGO6XOI[I/IMOCTB COCTAaBJICHHUA OAHOI'O AJOKYMCHTA IIpHU

3aKJIIOYCHUM JIOTOBOpA CTpPAaXOBaHHUs, a TakXKe MOPEeAYCMOTPETh OTKPBLIThIM

INCPCYCHL AOKYMCHTOB, KOTOPBLIC MOI'YVT HOATBCPXKAATH 3aKIIOYCHUC OO0T0OBOpPAa

CTpaxXOBaAHUA — BMECCTO MCPCUNCIICHHBIX JOKYMCHTOB (CBHI[@TGJ'II)CTBO,

cepruuKar, KBUTAHIUS) yKa3aTb «HUHOWM JOKYMEHT, TMOJTBEPKIAIOIIHIA
3aKJII0YEHUE JIOrOBOpa CTpaxoBaHHUs». Bce 3T0O B COBOKYNMHOCTH I103BOJIAT
pacimupuTh cBOOOAY JOTOBOpa CTPAaxXxOBaHMS B YaCTH €ro MUChbMEHHOU (POpMBI U
npuOIuM3UTh K OO0IIeMy TIPaBOBOMY pEryJMpoBaHusi (QOpPMbI Tpa’kKJaHCKO-
MIPaBOBBIX JIOTOBOPOB M MPOLEAYpbl HMX 3aKiIO4eHHs. Takoid Moaxon
COOTBETCTBYET COBPEMEHHBIM TEHJICHLIMAM pa3BUTHS JOTOBOPHOTO TIpaBa,
pacHIMpseT MpaBa y4aCTHUKOB TPaXAaHCKOT0 000poTa.

HeictByromass pemakuusi nmyHkra 2 cratbm 940 'K PD nHe mno3Bosser
OTpEeNeINTh, B Kakoil (opMe AOHKHO BBIPAXKATHCS IIPUHSITHE)» CTPaxoBaTEJIEeM
CTPaxOBOTO ToJMca (AOKHBI JTU 3TO OBITh KaKWE-TUOO aKTHBHBIC JECUCTBUS
CTpaxoBaTesl WM JOCTATOYHO MPOCTOIO MOJYUYEHHUS UM TOJIMCA OT CTPaxXOBIIUKA;
Kak OBbITb, €CIM YCIOBHUS CTPaxOBOrO TOJIUCA OTIMYAIOTCS OT 3asBJICHUS
cTpaxoBaTens). B COBpEMEHHBIX YCIOBHUSAX JOFOBOP CTPAaxOBaHUS 4YacTo
3aKJIF0YAETCSl OJTHOBPEMEHHO C MHBIMHU JIOTOBOpaMU (KYIUIU-TIPOJAAKU, KPEIUTHBIM
JOTOBOpOM U T.i.). B 3TOoM caywae cam (¢akT OpUHATHA CTpaxoBaTeleM
JOKYMEHTOB, B KOTOPBIX H3JI0KE€HBI YCJIOBUSA CTpPaxOBaHUS, HE MOXET OBITh
JOCTaTOYHBIM MOATBEPKJIECHUEM TOr0, 4YTO CTpaxoBaTelb W3Y4YWJ IMpaBUia
CTPaxXOBaHUS U COTJIACUIICS C HUMH.

B aT0li cBsSI3M HEOOXOAMMO YTOUHHUTH TOJIOKEHUsI MyHKTa 2 ctaThu 940 'K
P® c¢ tem, yToOBI CBS3aTh 3aKIIOYEHUE JOTOBOpPA CTPAXOBAHMS HAa YCIIOBUSX,
CoJIep KallUXCs B MOJIMCE, C TEM WM UHBIM BOJIEBBIM JIECTBUEM CTPaxOBaTEIS.

[{enecoobpa3no Bropoit ab3air nmyHkra 2 cratbu 940 'K PO B nelicTByromieit

pe€aakmuu HMCKIHOYUTb, a BMCCTO HCTO BKJIIOYUTH HOBBIU ITYHKT, B KOTOpPOM
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yKa3zaTb, 4TO JAJSl 3aKJIIOYEHUS JIOTOBOPa CTPAXOBaHHS HEOOXOAWMO BBIPAKECHHE
CTPAaxOBaTEJIEM COTJIaCUsl C YCIOBUSMH JOIOBOpA M MPaBHIAMH CTPaxOBaHUs. 3a
OCHOBY MOHO B35iTb NYHKT 16 Iloctanosnenus I[lnenyma BC P® ot 27.06.2013
Ne 20 «O mpumeHeHuHn cyJaMH 3aKOHOAATEIHCTBA O TOOPOBOJIBLHOM CTPaXxOBAHUU
UMyIIecTBa rpaxaan»: «Coryiacue cTpaxoBaTels C yCIOBUSMHU JI0TOBOpPa, B TOM
qucie C I[paBWIaMHU CTPaxOBAaHUSA, JOJDKHO OBITh  BBIPAXEHO MPSIMO,
HEJBYCMBICIICGHHO M TaKUM CIIOCOOOM, KOTOpPBIM HCKIO4Yal Obl COMHEHUS
OTHOCHUTEJIBHO €r0 HaMEpPEHMsI 3aKII0YUTh JI0TOBOP JOOPOBOIBHOIO CTPAXOBAHMUS
MMYIIECTBA HA YKa3aHHBIX YCIOBHUIX).

[Ipu sTOoM HeoOxoauMO O0OpaTUTh BHHUMaHHE Ha TO, 4YTO B CIydae
pa3MelleHMs] MpPaBUJl CTPAXOBAHMSA Ha CalTe CTPAaxOBILMKA, Ha 3JIEKTPOHHOM
HOCHUTEJe, B HMHOW DJEKTPOHHOH (opme, KOrja OTCYTCTBYET BO3MOXKHOCTH
OOBEIMHUTD JIOTOBOP M IpPaBHJIa CTPAXOBAaHUS B OTJAEIBHOM JOKyMEHTE (pa3nen
32 wHacrosed Konumenumu), Ui 3aKiIIOYEHHS JOrOBOpa  CTPAXOBaHMS
HEOOXOMMO OTAETBHOE COTJIacHe CTpaxoBaTeld C MpaBHJIaMU CTPAaXOBaHHS. DTO
COIJIACHE MOXKET JOCTUTaThCsl, B YACTHOCTH, ITyTEM MOATBEPKIACHHS CTPAXOBaTEs
B TOM, YTO OH 03HAKOMUJICSI M COTJIACEH C NTpaBUJIaMU CTPAXOBaHU.

C yuerom npemnaraemoro 3akperuieHus B 'K PO «mepuona oxnaxaeHus»
OPUMEHUTENBHO KO BCEM BHJIaM MOTPEOUTENBCKUX JOMOBOPOB CTPAXOBAHUS 3TO
CO3JacT JOINOJHHUTEIbHYIO 3alIUTy IpPaB M OXPaHSAEMbIX 3aKOHOM HWHTEPECOB
CTpaxoBaTeJel OT COBEPIIEHHS CTPAXOBBIX CAEJIOK Ha YCIOBUAX, KOTOPHIE HE
OTBEYAIOT UX PA3yMHBIM OKUJAHUSIM.

B coorBerctBun ¢ myHktom 3 crtatbu 940 I'K P® crpaxoBmMK Ipu
3aKJIFOYEHUHU JIOTOBOpA CTPAXOBaHMs BIIpaBE NMPHUMEHSTHh pa3pa0OTaHHbIE UM WIN
00BbEIMHEHNEM CTPaXOBIIMKOB CTaHAApPTHBIE (OPMBI JOTrOoBopa (CTPaxoBOTO
[OJIMCa) MO OTAEIbHBIM BHJIaM CTPAaXOBAHUS.

ITyskt 3 cratbu 940 'K P® crenyer MCKIIOYUATH, YUUTHIBAS, YTO JIAHHBIN

BOIIPOC B OTHOIIEHUHM BCEX I'PAXKIAHCKO-IIPABOBBIX JOTOBOPOB YPEryJHpPOBAaH B

cratbe 428 'K PO.
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Y4autpiBasi OTCYTCTBHE €AMHOOOPA3HOM TMPaKTUKUA CYJIOB IO BOIPOCY
MIPUMEHEHUSI K CTPAaxXxOBBIM cjaesikam noJsiokeHuil cratbu 428 I'K PO «Jlorosop

MIPUCOCIUHEHUS», clieyeT yka3ath B cratbe 940 'K P®D, 4TO0 HOpMBI JaHHOU

CTaThU B IIOJJHOM MEPE PacCIIPOCTPAHSIIOTCS Ha JIOTOBOPLI CTPaXOBAHMSI.

31. CymiecTBeHHBbIE YCJOBHS J0roBopa crpaxoBanus (cratbs 942 'K P®D)

B nacrosmiee Bpems B riase 48 'K PO umeercsa cnennanbHas ctaTbs 942,
MOCBSIIICHHAS! PETYJIMPOBAHUIO CYIIECTBEHHBIX YCIOBHM JIOTOBOpa CTPAXOBaHUSI.

B coorBercTBUM ¢ MyHKTOM | JaHHOW CTaThbU MPHU 3aKIFOYEHHH JIOTOBOpA
UMYIIIECTBEHHOTO CTPAXOBAHUS MEXJY CTPaxOBaTEJIEM U CTPaXOBIIUKOM JOJIKHO
OBITh IOCTUTHYTO COTJIALIICHHE:

1) 06 ompeneneHHOM HMMYHIECTBE JMOO MHOM UMYIIECTBEHHOM HHTEpece,
ABJISIFOIIIEMCSI 0OBEKTOM CTPaXOBAHMS;

2) o0 xapakTepe COOBITHS, Ha CIOydaid HACTYIUIGHUS KOTOPOTO
OCYUIECTBJISIETCSI CTPaxXOBaHUE (CTPAXOBOTO CiIyyasi);

3) 0 pa3Mepe CTpaxoBOil CyMMBI;

4) 0 cpoke JIeUCTBUS JOTOBOPA.

[Tynkt 2 crtatbu 942 Konekca ycCTaHABIMBAET MEPEUYEHb CYIIECTBEHHBIX
YCJIOBUM JIOTOBOpA JIMYHOTO CTPAXOBAHHUSI, OTHOCUTEIBHO KOTOPBIX MEXKIY
CTpaxoBaTEJIEeM U CTPAXOBIIMKOM JIOJKHO OBITh JOCTUTHYTO COTJIALICHUE:

1) 0 3acTpaxoBaHHOM JIMIIE;

2) 0 xapakTtepe COOBITHS, Ha Ciydail HACTYIUICHHS KOTOPOrO B >KHU3HU
3aCTPaxOBaHHOTO JIWIIA OCYIIIECTBIISETCS CTPAXOBaHHE (CTPAXOBOIO Cyyas);

3) 0 pa3Mepe CTpaxoBOil CyMMBI;

4) o cpoke JIeCTBHS 10TOBOPA.

[IpakTrka NpUMEHEHHsS JAHHOW CTaThbU, TEOPETUYECKHE MCCIEIOBaHUS B
0o0JaCTH CTPaxOBOTO TIpaBa TOKAa3aJid, YTO OTOT TEpPEeUeHb HE SBISCTCS

OIITUMAJIBHBIM.
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B 4JacTtHOCTH, B NMpakTHKE BO3HUKIM BONPOCHI OTHOCHUTEIBHO MOJIOKEHHUI
ctatbu 942 I'K P® o pa3smepe crpaxoBoil cymMMmbl. B HEKOTOpPBIX BHJIAX
CTPAaxOBaHUs CTPaAXOBYIO CYMMY KaK TAKOBYIO CJIIOKHO OINpPEACIINUTH, HAIPUMED, B
MEAUIIMHCKOM CTPaxOBaHHUU. 3a pyOexoM HEKOTOpble (OpMBI CTpaxoBaHUs
(B3aMMHOE  CTpaxOBaHHWE  OTBETCTBEHHOCTH, CTPaXxOBaHUE  IPaXJAAHCKOU
OTBETCTBEHHOCTH BJIA/ICIIBLIEB TPaHCIIOPTHBIX CPEJICTB) JOITYCKaroT
«HEOTPAaHMYEHHYIO» OTBETCTBEHHOCTh CTpPaxoBIIMKa (B pa3mepe (HaKTHUUECKOI
OTBETCTBEHHOCTH CTPAaXOBaTeIs).

dopmanbHOe OyKBaIBHOE TOJIKOBaHUE HOpM cTaTthu 942 Komekca o pazmepe
CTPaxOBOM CyMMBbI MPUBOJUT K BBIBOJY, YTO B JOrOBOpPE CTPAXOBAHMS JOJDKHA
OBITh yKa3aHa CTpaxoBas CyMMa, BbIpakeHHas B LHU]pax. Mexay Tem, B 1eI0M
psae ciaydaeB S5TO JHOO HEBO3MOXKHO, JHMOO HEIeIecoo0pa3Ho HCXOAs U3
MHTEPECOB YYaCTHUKOB CTPaxOBOM cAeNKH. Tak, Hampumep, IpHU CTPAXOBAHUU
HE()TH BO3HUKAET PE30HHBIM BOIPOC O €€ CTPaXxOBOM CTOMMOCTH, YUWTHIBas
eXeIHEeBHbIE KoJieOaHust OUpkeBbIX IIeH. COOTBETCTBEHHO, €CIH HCXOAUTH U3
o0IIero NpUHLUIA CTPAXOBAHMSI HMMYIIECTBA, COINIACHO KOTOPOMY CTpaxoBas
CyMMa He JOJDKHA IPEBBIIATH CTPAXOBYI CTOMMOCTB, TO YKa3bIBaTh CTPAXOBYIO
CYMMY B OIPEJIEICHHBIX IIU(ppax Ha MOMEHT 3aKJIIOUEHHUs JOrOBOpa CTpaxoBaHUs
HEPTH HEBO3MOXHO. Iloxokue mpoOseMbl BO3HMKAIOT B CHUTYyallUud, KOTJa
CTpaxoBas CyMMa HOMUHUPOBAHA B BAJIFOTHOM 3KBHUBAJICHTE.

[TpakTka UAET Mo MyTH MO0 yKa3aHUs CTPAXOBOW CyMMBI B Liu(pax, Korjaa
ATO BO3MOXKHO, JTUOO MO MyTH 3aKPEIICHUS] B JIOTOBOPE CTPAXOBAHMS MEXaHH3Ma
pacdera pa3Mepa CTpPaxOBOM CyMMbI, HO TaKOW MOPSIOK ONpENETCHUs pa3Mmepa
CTPaxOBOM CyMMBI B 3aKOHE HE YKa3aH.

BrI3biBaeT comMHeHHEe HEOOXOIUMOCTh MPUIAHUS CTaTyca CYLIECTBEHHOTO
YCIIOBHsI JIOrOBOpa CTPAaXOBaHWsA CPOKY JAEUCTBUS Takoro porosopa. Cpok
JEUCTBUS JA0rOBOpa OINpPEACIIIET MOMEHT €ro BCTYIUICHUS B JEHCTBHE U MOMEHT
OKOHYaHHMs ero nenctus. Bmecre ¢ Tem, corimacHo nyHKTy 2 ctatbu 957 'K PO
CTpaxoOBaHHE, OOYCIOBJIEHHOE JOTOBOPOM CTpPaxOBAaHMsS, PACIPOCTpaHsETCs Ha
CTPaxOBbI€ CITy4ad, MPOUCIIEIINE OCIE BCTYIUIEHUS JOTOBOpPA CTPaxOBaHHUS B
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CUJly, €CIIH B JOTOBOPE HE TMPEAYCMOTPEH HWHOW CpPOK Hadajga JACHUCTBUSA
cTpaxoBaHus. MHaue roBops, Hauano JEUCTBUS CTPAXOBAHUS MOXKET HE COBIAAATh
C MOMEHTOM BCTYIUIEHMS JOTOBOpa CTPAaXOBAaHUS B JICHCTBHUE: CTPaxOBOE
MOKPBITUE MOKET PACHPOCTPAHSITHCSA Ha COOBITHS, HACTYUBIINE IO BCTYIICHUS B
JICCTBUE JOTOBOpA CTPaxOBaHMs, U OXBAThIBATh COOBITHS, KOTOPbIE HACTYMHAIOT
4yepe3 ONpeIeSICHHbI NHTEPBAJl BPEMEHHU NOCJIE Havyaja JIeUCTBUSA JOTOBOpa, €CIN
HA4yaJio JCUCTBHUS CpPOKa CTPAxXxOBaHUS YKa3aHO ¢ Oojiee MO3MHEW AaThl. Takum
o0pa3oM, B HacToOsIIEE BpeMsi CPOK JCHCTBHUS JOTOBOpA CTPAXOBAHUS OMPEEISIET
JIMIIb TPENeNl ACUCTBUA CTPAXOBAHUA, IMOCKOJIBKY C MNPEKPAIICHUEM JT0roBOpa
CTPaxOBAaHUS MPEKPAIIAETCS U IEUCTBUE CTPAXOBOM 3ALIUTHI.

B nenom psiae BUIIOB JOTOBOPOB CTpPaxOBaHUA ISl ONPENEIICHHS pa3mepa
CTpaxoBO# mpemuu 0oJsiee BaKHOE 3HAUCHHE UMEET HE CPOK JCUCTBUS JIOTOBOPA, a
CPOK JIEMCTBUA CTpaxoBaHUsA. B 4acCTHOCTH, MpU CTPaXxOBAHUU TPY30B HEPEOAKO
CPOK JIEHCTBHSI JIOTOBOPA CTPaXOBAaHMS YCTAaHABIMBAETCS C OOJBIIMM 3aIacoM,
YUYUTBIBas, 4TO JAJEKO HE BCETa BO3MOXKHO TapaHTUPOBATh HAYajlo perca B
ONpENEIICHHBII MOMEHT BpPEMEHHM, a TakKe€ HE BCerga, B TOM 4YHCIE [0
OOBEKTHBHBIM TMPUYMHAM, OOCCIEYUTHh JIOCTaBKY Tpy3a IMOJy4aTeNII0 B 3apaHee
omnpenesiecHHble Cpoku. [Ipm 3TOM pasmep CTpaxoBOM NMPEMHUH OIPENEISAETCS C
y4e€TOM CpOKa JEHCTBUS CTpPaxOBaHUs, KOTOPHIA MO 0OIIEeMy NMpaBUily HAYWHAET
T€4b C MOMEHTA MOTPY3KH Ipy3a Ha TPAHCIIOPTHOE CPEICTBO WA C MOMEHTA
Havalla JABMKEHUS TPAHCIOPTa C TPy30M Ha OOpTYy M3 MYHKTa OTIpaBJICHUS U
3aKaHUYMBAETCA B MOMEHT MPUOBITHUA MO MECTy Ha3HA4YeHUs, JIMOO B MOMEHT
pasrpys3Ku.

Camblii ApKUMH NOpHUMEP CYUIECTBEHHOTO pa3pbiBa B CpOKax JEHCTBUS
JOTOBOpa M CpOKa CTPaxOBaHUSI — KOHKPETHBIA JOTOBOP CTPAXOBaHUH
COXPAaHHOCTH KOCMHUYECKHMX allllapaToB B IEPUOJ C MOMEHTAa CTapTa pPaKeThI-
HOCHTEJI /10 BBIXOJIa allapaTa Ha pacyeTHyro opOuty (B cpeanem 11 MuHYT).
Cpok JeiicTBHS JOroBOpa COCTaBIsI mojTopa roaa. Cpok cTpaxoBaHHs IO HEMY —
55 MuHYT, T.K. NPEANONArajiuCh 3alyCKU IIATH KOCMHUYECKHMX allapaToB Ha

HHTCPBAJIC BPCMCHHU B IIOJITOPA roja.
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Cpox neficTBHsI JOTOBOPA B HEKOTOPHIX CIydasX UCIOIB3YETCS (PaKTUIECKH
s oOMaHa MOTPEOUTENs CTPaxOBOM YCIYTH, KOT/Ia pa3Mep CTPaxOBOW MpEeMUU
ONpENENAeTCS C YYETOM CpOKa JEHCTBHS JIOrOBOpa, HO IIPU 3TOM CPOK
CTpaxOBaHUs YCTaHABIMBAETCS 00JIee KOPOTKUM IO CPABHEHUIO C HUM (HAJIMUYWE B
JIOTOBOPE JIMYHOT'O CTPAXOBAHUSA T.H. «BPEMEHHOU (PpaHIN3bl», HaYalI0 ACHUCTBUS
CTpaxoBaHUs C Oojee MO3AHEH JaThl, HEXEJIHU Jara BCTYIUICHUS JOroBoOpa
CTPAaxOBaHUs B JICUCTBHE).

JIMCKyCCHMOHHBIN XapakTep UMEET CTATYC YCIOBHS JOTOBOpPA CTPAXOBAHUS O
pasMepe cTpaxoBoi mpemuu. B HacTosiee BpeMsi, UCX0asi w3 oOmIel KOHIIETIINN
'K PO 00 wucueamMocTd TpaxaaHCKO-IIPABOBOTO JOTOBOpa NpPHU OTCYTCTBUU
yKa3aHHs B HEM €ro LEHbI, pa3Mep CTPaXxOBOW MPEMHUHU B YHCIO CYIIECTBEHHBIX
YCJIOBUM JIOTOBOpA CTPaxoOBaHHUs HE BXOJIUT. B TO ke Bpems cledyeT YYUThIBATD,
YTO JIOTOBOPBI CTPAXOBaHUS MOTYT OBITh TOJHKO BO3ME3JHBIMU CHIEIKAMH, YTO
MPsIMO 3aKPEIJICHO B HOpMax MyHKTa 1 ctatbu 929, mynkra 1 crateu 934 u nyHkTa
I crarbu 954 'K P®. BocnoaHuTh yCIOBHE JIOTOBOpPA CTPAXOBAHHUS O €ro IEHE
Ipy OTCYTCTBUHU yKa3aHHUS B HEM pa3Mepa CTpaxoBOM MPEMUU OUYEHb YacCTO JINOO
HEBO3MOXKHO, JIMOO 3aTPYJHUTEIBHO, TOCKOIBKY YCIOBHS KaXKIOTO CTPAaXOBaHUs
UHAUBUIAYaNbHBI (TI0 HAOOpy CTPaxoBBIX PHUCKOB, [0 WX CTENEHHU, IO
0COOEHHOCTSIM OOBEKTOB CTPaxOBaHUS U T.11.).

3a pyOexxoMm, Kak TpPaBUIIO, OTCYTCTBYIOT CII€LHUATIbHBIE HOPMBI O
CYIIECTBEHHBIX YCJIOBHUSX JOTOBOPOB. CUMTAETCS, YTO CTOPOHBI JOTOBOpa CaMH
JIOJKHBI OMIPEICNIUTh UX KOJIMYECTBO U BUAbl. Hanpumep, Bo @paHiuu nepeyeHb
CYIIECTBEHHBIX YCJIOBHUM, K KOTOPBIM OTHOCSITCA 3aCTPaXxOBaHHBIA PUCK, HA4aJlo
CTPaxoOBOI0 TMOKPBITUSA, CPOK €ro JCHCTBUS, pa3Mep CTPAXOBOW MPEMUH,
BBIBOJUTCS U3 CyIeOHOM MPAaKTUKH.

B 3akone I'epmanum O JOroBOpE CTPAaxOBaHUsI CYUIECTBEHHBIE YCIOBUS
JIOTOBOpa TaK)K€ B OTIEIbHOM HOpME HE 3akperuieHbl. Kak n Bo ®paHuuu, oHU
OTIPENIEISIIOTCS C TIOMOIIBIO JIOKTPUHBI, CYI€OHOW TPAKTUKA W CHCTEMHOTO
TOJIKOBaHUSI 3akoHa. OHM MOTyT OBITh YCTAaHOBJIEHBI W 4Yepe3 MPUMEHEHUE

OOBIYHBIX YCJIOBHM, COJIEPKAIINXCA B TUMOBBIX (hopmax. OOBIYHO K HUM OTHOCSIT
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3aCTpaxOBaHHBIA PHCK, CPOK JEWCTBHUA JOTOBOpA, OMpPEIEICHHE CTPAXOBOU
cymmbI®.

B CIIIA neknmapaTWBHON 4YacThIO CTPAXOBOTO IMOJIMCA MPU3HAETCS pas3iel,
coJiepKauii criennuyecKkne WHANBUAYAIU3UPYIOIINE CBEJICHUSI O CTPaXOBAaHUU
— WHPOPMAIMIO O TOM, KTO M YTO 3acTpaxoBajl, BHJIE CTPAaXxOBOTO MOKPHITHS,
JUMHUTAaX OTBETCTBEHHOCTH CTPAaxXOBIIWMKA, JaTaX Hayajla W OKOHYAHUS CpPOKa
JEUCTBHS IOTOBOpPA CTPAXOBAHHUS.

C y4eToMm CKa3aHHOTO CJIeTyeT YTOUHUTh CYIECTBEHHBIC YCIOBUS JOTOBOPA
ctpaxoBanus. llpeanmaraercs 3aMEHUTbh CPOK JIEHCTBUSI JOTOBOpA CTPAXOBAHMS
CPOKOM CTpaxOBaHHs, IOIMOJHUTH MEPEUYCHb CYIIECTBEHHBIX YCIIOBUH TOTrOBOpa
CTpaxOBaHHUS yCIOBHEM O pa3Mepe CTpaxoBoi mpemMuu. M nist cTpaxoBOl CyMMBI,
U JUIsl CTPaxOBOM MPEMUHU MPETYyCMOTPETh BO3MOXKHOCTD COTJIACOBAHUS MX B BHJIE
aOCONFOTHBIX CyMM WJIM B BHJIE YKa3aHHS B JIOTOBOpE IMOPSIIKA OMPEACIICHUS UX
pa3MepoB.

Jlanabie u3menenuss HopMm crateu 942 'K PD Oymyt cmocoOGcTBOBaTH, C
OJTHOM CTOpPOHBI, PACHIMPEHHI0 CBOOOJIBI JOTOBOpPA CTPaxOBaHUS, TTO3BOJIST
y4acTHUKaM CTPaxoBBIX CIENIOK Oojiee THOKO OMpeNesTh UX YCJIOBHUSA, C IPYyron

CTOPOHBI, IPpUAAAYT AOTOBOpAM CTpAXOBAHUA Ooiece BBICOKYIO OIIPCACIICHHOCTL B

Ba’KHBIX aCIICKTAaX, a TAK¥XKC 6y,Z[}7T Jydlic 3auiiaTb HHTCPCChI CTanOBaTGHGﬁ.

32. IlpaBujia ctpaxoBaHust

HetictByromas penakuus nyHkra 2 crateu 943 'K PO npenmnonaraer, 4to
MpaBuja CTPaxOBaHUS JODKHBI JIMOO COMEPKAThCS B OJHOM JOKYMEHTE C
JIOTOBOPOM CTpaxoBaHUs (B TOM 4HCIIE Ha 000pOTEe) JUOO0 OBITh MPHUIOXKEHBI K
JOTOBOPY. OTO TOJOXEHHE, KaK TMPEJICTaBIseTCs, HE BIIOJIHE OTBEYaeT
COBPEMEHHOW NPAKTUKE 3aKIIOYEHHUS JOTOBOpa CTPaxXOBaHUS B DIIEKTPOHHOMU
dbopMe WM ¢ MPUMEHEHHEM COBPEMEHHBIX WH(OpPMAIMOHHBIX TexHoJoruil. B

OTUX ClIydadXx CTpaxoBaTCIiO MPCAOCTABIIICTCA CCbUIKA Ha pasaci caira

40 Schimikowski P. Versicherungsvertragsrecht. Miinchen: CH Beck, 2014. Rn.53.
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CTPAaxOBUIMKA, TI/I€ pa3MEIICHbl COOTBETCTBYIOIIME IPAaBWIIA CTPAXOBAHMS.
®opmanibHO TO00HAsT MPaKTUKaA, MOJYYMBIIAS HIMPOKOE PACIpPOCTpPaHEHHE Ha
POCCHUICKOM CTPaxOBOM PBIHKE, HE COOTBETCTBYET MyHKTY 2 ctaThu 943 'K PO.

[TockonpKy 3akiIlOYeHHE IOTOBOPOB CTPAXOBAHHS B AJIEKTPOHHOU (opme
ABJISIETCS ~ OYEBMJIHOM  TEHACHIIMEH  pa3BUTHUS  CTPAXOBOTO  PBIHKA,
cootBeTcTBYIOIME nonoxeHus ['K PO gomkHBI OBITH CKOPPEKTUPOBAHBI C TEM,
9TOOBI yKa3aHHAs BBINIE TMPaKTHKa HE BCTyMaja B TPOTUBOPEYHE C
3aKOHOJIATENbCTBOM. [[71s1 3TOrO cineayer ykazaTh B yHKTe 2 ctaTthu 943 'K PO
TaK)Ke Ha JOTOJHUTEIbHBIE CIIOCOOBI O3HAKOMJICHHS CTPaxoBaTessl ¢ MpaBHIIaMU
CTpaxoBaHusA. B yacTHOCTH, B JOTOBOpPE CTPaXOBAHMS MOYKET COAEPKATHCS CChUIKA
Ha AJICKTPOHHBIN ajpec, TIe pa3MEelIeHbl MpaBUiia CTpaxoBaHMs, JHOO MpaBuia
CTPaxOBaHHUA MOTYT OBITh MNPEAOCTaBICHBI CTPAaXOBATEII0 Ha DJIEKTPOHHOM
HOCHTEJIE.

Bmecte ¢ Tem mnpu NpPUMEHEHHWH MpPaBUJI CTPAXOBaHUS B SJIEKTPOHHOU
dbopMe HEOOXOAMMO OOECIEYUTh BO3MOXXHOCTH IOJTHOIICHHOTO BBIPAKCHUS
corjacusi CTpaxoBaresisi ¢ IpaBUJIaMH CTpaxoBaHUs. B CBsi3W ¢ ATUM B MyHKTE 2
cratbu 943 TI'K P® crnemyer yka3aTh, 4YTO B Cily4yae MPEJOCTABICHUS
CTpaxOBaTEeI0 TMPaBWJ CTPAXOBaHUS B AJIEKTPOHHOM (opmMe HEoOX0oauMOo
OTJIEJIbHOE TOATBEPKJICHUE CTpaxoBaressi ¢ (pakTOM O3HAKOMJICHUSI U COTJIAacHs C

IIPAaBUJIAMH CTPAXOBAHUS.

33. UadopmanmoHHbie 00513aHHOCTH 110 I0TOBOPY CTPaxXOBaHUA (cTaTbu 944,
959 I'K P®)

B cootrBerctBumM ¢ myHktom 1 ctateu 944 'K PO nepen 3akirodeHUEM
JIOTOBOpa CTPAaxOBaHUS CTPAXOBaTEelb 00s3aH COOOLIUTH CTPAXOBILUKY U3BECTHBIC
CTpaxoBaTENI0 00OCTOATEIHCTBA O PUCKE, UMEIOIINE CYIIECTBEHHOE 3HAYEHUE JUIs
ONpeJeeHUs] BEPOSITHOCTH HACTYIUJICHUSI CTPAaXOBOIO cliydass UM pa3Mepa
BO3MOXKHBIX YOBITKOB, €CITU 3TH 0OCTOSITENILCTBA HE U3BECTHBI U HE JOJKHBI OBITh
U3BECTHBI CTpaxoBIIMKYy. B a03ame BTOpom mnyHkta 1 crateu 944 T'K PO

TOBOPUTC, YTO K CYHICCTBCHHBIM BO BCAKOM CJIyda€ OTHOCATCA O6CTO}ITCJ'H)CTB3,
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OTIpPE/ICNIEHHO OTOBOPEHHBIE CTPAaxXOBIIMKOM B CTaHAApTHON ¢dopmMe aoroBopa
CTpaxOBaHUs (CTPaxoBOIro IMOJIKCA) WIM B €r0 MUCbMEHHOM 3anpoce. 13 myHkTa 1
ctatbu 944 TK P® mpsmMo He cremayeTr, 4yTo WHQpOpMaIiMoOHHAs O0O0S3aHHOCTh
CTpaxoBaTeNsl MCUEPIBIBAETCS NPEIOCTABICHUEM 3alPOIICHHBIX CTPAaXOBIIUKOM
ceenenui. CynebHasi TpakTUKa HCXOAUT M3 OrPAaHUYUTEIBHOTO TOJKOBAHMS
nyHkra 1 crateu 944 T'K PO, orpannuuBas uHGOPMAIMOHHYIO O0S3aHHOCTH
CTpaxoBaTeNsl PACKPBITHEM TOJBKO 3alpPOUIEHHBIX CTPAaXOBIIMKOM CBEICHUM.
bpemss wu3ydenuss pucka (cOopa wuHpOpMamMM O pHUCKE) BoO3Jaraercs Ha
CTPaxOBIIMKAa KaK MPOPECCHOHATBHOTO YYACTHHKA CTPAaXOBBIX OTHOIICHUH.
Henpunstue CcTpaxoBUIMKOM TakWX MeEp OCBOOOXZAE€T CTpaxoBareis OT
OTBETCTBEHHOCTH 32 YMOJIYAHHE O CYIIECTBEHHBIX OOCTOSITENHCTBAX, O KOTOPBIX
CTpaxoBUIMK He 3anpocui. Hepenko cynbl npuMmenstor nyHKT 1 crateu 944 'K PO
B cBsizke co cratbed 945 I'K P®, Bo3nmaras Ha CTpaxOBUIMKOB HE
NPEeIyCMOTPEHHYIO  3aKOHOM  OO0SI3aHHOCTh ~ MPOBEPSATH  MPEJOCTABICHHYIO
crpaxoBarenem undopmanuio’!,

[TocnencTBusi HapylIeHUs] CTpaxoBaTeleM HH(POPMAIMOHHON O0S3aHHOCTH
M0 PACKPBITHIO CYIIECTBEHHBIX 00CTOATENbCTB ycTaHOBIEHBI B 'K PD Tonbko mmst
ciiyyaeB oOMaHa cO CTOPOHBI cTpaxoBaTtelia. B cOOTBETCTBUM C MyHKTOM 3 CTaThH
944 T'K PO B cityyae npeaoCTaBICHHS CTPAXOBIIMKY 3aBEIOMO JIOKHBIX CBEICHUI
O CYyILIECTBEHHBIX OOCTOATEIHCTBAX CTPAXOBIIMK BIpPaBE MOTPEOOBATH MPHU3HAHUS
JOTOBOpA CTPAaxOBaHMsS HENCWCTBUTEIBbHBIM W TPUMEHEHUS TOCIEACTBUM,
peaycMOTpeHHbIX MyHKTOM 2 ctateu 179 I'K P®. Ilpusznanue nporosopa
CTPaxOBaHUS HEJEHCTBUTEIBHBIM (AKTUYECKH OCBOOOKIAET CTPAXOBIIUKA OT
CTPaxOBOW BBIIUIATHI, HO JIAaHHBIA MEXAaHW3M 3alllUThl HHTEPECOB CTPAXOBIIMKA Ha
MPaKTHKE OKa3ajcs Hed(PPEKTUBHBIM H3-3a CIOKHOCTEH B JOKA3bIBAHUM YMBICTIA B
POCCHICKHUX CyJlax, 0COOEHHO B OTHOIIEHUH JOKa3bIBAHUS YMBbICIIA FOPUIAYECKOTO
nuua. Kpome toro, ecnu nmpu 3akiIFOUEHUU JTIOTOBOpPA CTPAXOBAHUS CTPAaXOBATEIb

yMoJrdan 00 W3BECTHBIX €MY CYIIECTBEHHBIX OOCTOSITEIbCTBAX O PUCKE, KOTOPHIC

41 Cm., Hanp., onpenenenue Bepxosuoro Cyna P® or 06.04.2015 Ne 307-2C15-1748.
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HE OBLIM OrOBOpPEHBI CTPAXOBUIMKOM B CTaHAapTHOM ¢opMe oroBopa
CTPAaxXOBaHUs WM B €ro NMUCBMEHHOM 3alpoCe, TO OCHOBAHMS I NMPU3HAHUS
JIOTOBOpAa CTPAaxOBaHUS HEIEHCTBUTENBHBIM OTCYTCTBYIOTY. Ilpenocrapienue
HEJOCTOBEpHON WHGpOpMAIMU BCIEACTBHE TpyOOil HEOPEKHOCTH CTpaxoBaTems
WIM 10 HEOCTOPOXKHOCTH HE BIEYET MJii HEro HHUKAKUX HeONaronpusTHBIX
MOCJICJICTBUM 1O IEUCTBYIOIIEMY 3aKOHOIATEIbCTRY.

Wuoit pexuM HHPOPMAIMOHHBIX O0s3aHHOCTEH TMPEAYCMOTpPEH s
JIOTOBOPOB MOPCKOTO cTpaxoBaHus (ctaths 250 KTM P®). U3 chepsl nericTBus
nyHkra 3 cratbn 944 I'K P® BbIBeeHBI TakXe JOrOBOpPHI CTPaXxOBaHUS
HKCIOPTHBIX KPEAUTOB W WHBECTULUH OT MNPEANPUHUMATENBCKUX U (WIJIH)
MOJMTHYECKAX  PHUCKOBY M 10roBopel  00S3aTENBLHOTO  CTPAaxOBaHUS
aBTOTPAKIAHCKOM OTBETCTBEHHOCTU ™,

B 3apy0exxHbIX MpaBonopsikax Ha CTPaxoBaTesl BO3JIaraeTcss 00sA3aHHOCTh
PacKpbhITh HM3BECTHBIE €My CYIIECTBEHHbIE OOCTOSITENBCTBA O PHUCKE TeEpen
3aKTIOYCHUEM  JOTOBOpAa  CTpaxoBaHUs. B OOJBIIMHCTBE  €BPOMEHCKHUX
IPABOMOPSIKOB MPEATOTOBOpHas MH(POPMAIIMOHHAA O0S3aHHOCTh CTPaxOBaTEJs
OrpaHUYMBAETCS MPEJOCTABICHUEM H3BECTHBIX CTPAaXOBATENII0 CBEJACHHI B OTBET
Ha 3an0poc  CTpaxoBINMKa (cucrema BompocoB)¥. B BemukoOpuranuu
CTpaxoBaTeIM MO KOMMEPYECKHM JIOTOBOpaM CTPaXxOBaHUs HECYT OOS3aHHOCTD
T00pPOCOBECTHOTO PACKPBITHSI CBENICHUN O pucke (duty of fair presentation of the
risk), KOTOpas HE UCYEpIbIBaeTCd OTBETAMM Ha BOIPOCHl CTPAXOBIIHKA.
CrpaxoBaTenb OyIeT CUMTATHCS MCMIOTHUBIINM O0S3aHHOCTH MO PACKPBITHIO, €CIIN

OH TPEJOCTAaBUJI JOCTAaTOUYHO CBEACHUN O PHUCKE JUIsl TOTO, YTOOBI MOOYIUTH

2 Cwm nyHKT 14 Mubopmammonnoro mucema [Ipesmmuyma BAC P® ot 28.11.2003 Ne 75 «O0630p mpakTuKu
PAacCMOTPEHUS! CIIOPOB, CBS3aHHBIX C HCIOJHEHUEM JJOTOBOPOB CTPaXOBAHH».

43 B coorsercreun ¢ m. 12 cr. 3.1. @3 N 82-03 «O Ganke Pa3BUTH» K OTHOLICHHSM 10 CTPaXOBAHUIO 3KCIIOPTHBIX
KPEIUTOB U MHBECTUIMH OT MPEANPUHUMATEIBCKUX U (MIIH) TIOJIMTHYECKUX PUCKOB MyHKTHI 2 U 3 cratbu 944 'K He
TIPUMEHSIOTCS.

4 B xauecTBE IOCHGICTBHS COOBIICHHS CTPaxOBIIMKY 3aBEIOMO JIOKHBIX CBEICHHH 00 OOCTOSTENbCTBAX,
BIUSIONIUX Ha pa3Mep CTpaxoBod mpemuu, DenepanbHbiil 3ak0H «O0 005A3aTeTHHOM CTPaXOBaHWU TPAKIAHCKOM
OTBETCTBEHHOCTH BIIAJIENIbIIEB TPAHCIIOPTHBIX CPEACTB» MPEAyCMaTPHBAET TNPHUMEHEHHE KO3(QUINECHTOB,
YCTaHOBJICHHBIX CTPaXOBBIMHU Tapu(aMy B COOTBETCTBUH C ITyHKTOM 3 CTaTbU 9 3TOTrO 3aKOHA.

45 Takoe PETYINpPOBAHUE 3aMEHMIIO CUCTEMY 100OPOBOJIEHOTO PACKPBITHS HH()OPMAIINH, TIPH KOTOPOH CTPaxoBaTeNb
00s13aH OBUT JOOPOBOJIEHO PACKPBIBATH BCE CYIIECTBEHHBIE OOCTOSTEIHCTBA O PHUCKE, KOTOPBIE M3BECTHHI €My WIIH

JIOJKHBI OBITH M3BECTHBI (CUCTEMA TOOPOBOIBHOTO PACKPBITHS).
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pPa3yMHOT0 CTPaxOBIIMKA IPUHATH TOTIOJHUTEIBHBIE MEPHI 110 U3YYCHHIO PUCKA, U
CTpaxoBaTeldb NPH 3TOM 3JIOHAMEPEHHO HE YTaWBaeT CYLIECTBEHHBIE
o0crosTenscTBatt.

B cnyuae Hapymienuss wHOOpPMAIMOHHOW OOS3aHHOCTH CTPaxOBaTEIEM
€BPOIENCKNE 3aKOHOIATENHCTBA YCTAHABINBAIOT THOKYIO CUCTEMY TOCIEICTBUMN B
3aBUCUMOCTH OT CTENEHH BHUHBI CTPaxoBaTedsl W BIUSHUA HEPACKPHITHIX
OOCTOSTENTLCTB HA pEIICHHWE CTPAaXOBIIMKAa O 3aKJIIOUYEHHH JOroBOpa Ha
omnpeneneHHbix ycnoBusx. Haunbonee neranbHOE peryjaMpoBaHHE 3TOrO BOMpOca
COJICPKUTCS B CTPAXOBOM 3aKoHo1aTenbcTBe ['epmanuu u BenukoOpuranuu.

B Tepmanun B cnydae yMBIIUIGHHOTO HapylieHUs WH(GOPMAalMOHHON
00S3aHHOCTH CO CTOPOHBI CTpaxoBaTejsl CTPAXOBIIUK BIPAaBE OTKA3aThCsl OT
norosopa. IIpu oTkase OT moroBopa mociie HACTYIUIEHUS CTPAXOBOTO Cllydas
CTPAaXOBIIMK OCBOOOXK/IAaeTCSd OT BBHIIUIATHl BO3MEUICHUS, €CIU HEPACKPHITOE
00CTOSITEIHLCTBO O PUCKE MMEJIO OTHOIIEHHE K CTPAXOBOMY CIy4Yal0 WIH pa3zMepy
OTBETCTBEHHOCTH CTPaxOBIIMKA MO HEMY. 3aKOH pa3rpaHUYMBAET YMBIIUICHHOE
HapylmieHue W oOMaH (MolleHHHYecTBO). B cimydae oOMaHa €O CTOpPOHBI
CTpaxoBaTejsl CTPaxOBIIMK BIpPaBEe OTKa3aTbCd OT JOrOBOpa U BBITLIATHI
HE3aBUCUMO OT HAJIMYHUS MPUYMHHOMN CBSI3U MEXK]Iy HEPaCKphITOM MHPOpMaLUen 1
CTpaxoBbIM ciydaeM. I[Ipu oOMaHe CTpaxoOBIIMK MOXET TaKkXe OCMapuBaTh
JOTOBOP CTpaxOBaHUS HAa OCHOBAHMM OONIMX TIOJOKEHUN TpaskJaHCKOTO
3aKOHOJIATENbCTBA O  CAENKax Tmoja  BiausiHueM oOmana. Hapymenue
WH)OPMAITMOHHOW  OOS3aHHOCTH  BCIEACTBHE  TPyOOW  HEOCTOPOKHOCTH
CTpaxoBaTedsl JAeT CTPAXOBIIMKY pa3W4HbIE CPEACTBA IPABOBOM 3allMTBHI.
CTpaxoBIIUK MOKET OTKa3aThCsl OT JOrOBOpa HEMEIJIEHHO, €ClIU MpPU HAIUYUHU
MOJIHOW MH(OPMALIMK O PUCKE CTPAXOBILMK BCE PABHO HE 3aKIIIOUMI ObI TOTOBOP
CTpaxoBaHUsA. Eciu cTpaxoBIIMK 3aKiIr0OYMI Obl JOTOBOP NPH HAJIMYUU TOJTHOU
uHbopMallMM O PHUCKE, HO Ha JAPYrHMX YCIOBUSX, TO CTPaxXxOBIIUK MOXKET

noTpeboBaTh M3MEHEHHUs (aJanTaluu) J0TOBOpa C PETPOAKTHBHBIM 3(P(HEKTOM.

46 Cm. 3akoH 0 crpaxoBanuu 2015 rona (Insurance Act 2015).
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Takue u3MeHEHUST MOTYT KacaTbhCsl HMCKIIOUEHUW OMPEICICHHBIX PHCKOB U3
MOKPBITUS W/WIIN YBETMYCHHSI pa3Mepa cTpaxoBoil mpemun. CTpaxoBUIUK JO0KEH
BOCIIOJIb30BaThCsl YKa3aHHBIMU MEpaMM 3alllUThl HE TMO3JHEe Mecslia ¢ MOMEHTa
BBISIBIICHUS HapymieHus. [Ipu mpocToli HEOCTOPOKHOCTH WIM HEBUHOBHOM
HapylmeHUH HMH()OPMALMOHHBIX OOS3aHHOCTEH CTPAaXOBIIMK HMMEET IMPaBO
PacTOpPrHyTh JOrOBOP Ha Oy Iyllee BPEMs, YBEIOMHB CTpaxoBaress 3a Mecsil’’,

B BenukoOputanuu npu HamepenHoMm HapyuieHun (deliberate or reckless)
cTpaxoBaTesieM HH(GOPMAIIMOHHON OO0S3aHHOCTH CTPAaXOBUIMK MOXKET OTKa3aThCs
OT JIOTOBOpA U BBIMJIATHI BO3MEIIECHUS U YAepKaTh CTPaxoBylo mpemMuto. Eciau Het
HaMmepeHHoro HapymieHusi (neither deliberate nor reckless), cTpaxoBmuK BIpaBe
OTKa3aTbCsl OT JOrOBOpa M BBIIUIATHI BO3MELICHHSI C BO3BPATOM MpEeMUU (eciu
CTPaxOBIIUK HE 3aKIIOYMI OBl JOTOBOP MpPHU HATUYMU TOJHON WHGOpMAIUN);
3asBUTh 00 M3MEHEHUU YCJIOBUH JIOTOBOpa ¢ PETPOCHEKTUBHBIM 3 dexTom (eciu
OBl 3aKJIFOYMII IOTOBOP HA JIPYTHX YCIOBHSIX) WIM MPOMOPLUOHATHEHO YMEHBIIUTh
BBITUIATy (eciy Obl 3aKIIOYHII JIOTOBOP HAa YCJIOBHUAX YBEIUYECHHON MPEMUH).
HeBuHOBHOE HapylIeHHE CO CTOPOHBI CTpaxoBaTeNss HE [aeT CTPaXOBLIUKY
3aIUTY, CTPAXOBOE BO3MEIICHUE JOJKHO OBITh BBHIIJIAYEHO B TOJHOM OOBEME.
OOMaH (MOUICHHHYECTBO) MPHU PACKPBITUU OOCTOATENBCTB O PHCKE Jal0T
CTPaxOBIIMKY IMpPaBO OTKa3aTh B BBIIATE, a TAK)KE OTKAa3aTbCcsi OT JOrOBOpa U
yAepKaTh CTPaxoByIO MpeMHi0 (B ciay4dae NOTPEOUTEIHCKOTO CTPaXOBaHUSA
CTPaxOBIIMK MOXET ylepkaTb MpPEeMHI0, €clIH TOJbKO JTO He Oyzaer
HECIPAaBEJIMBO MO OTHOLIECHHUIO K CTPAaXxOBaTEII0-IOTPEOUTEIIO).

B eBpomeiickux mpaBoOMOpsAIKax BOMPOC O pachupeiesieHud OpeMeHu
JOKa3bIBaHUSI BUHOBHOTO HapyIICHUs MH()OPMAIMOHHOW O0S3aHHOCTH pellaeTcs
no-pazHomMy. B Hemernkom 3akoHE O JOTOBOpE CTPAaXxOBAHUA HE COJEPIKUTCS
CHEUMANbHBIX TPaBWI O paclpelesieHuH OpeMeHW JIOKa3blBaHWS, OHU
OTIpeNeNIAIOTC O0IIeld HOPMOM O JOKa3bIBAHMM OTCYTCTBUSI BHHBI JIUIIOM,

HapyIIMBIIUM 00s13aTenbCeTBOY. IIprumenuTensHO K HapyILIEHUIO

47 Crarsu 19, 21, 22 3axona T'epMaHuy 0 TOTOBOpE CTPaXOBaHUS.
48 [Taparpad 280 (1) ITY.
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WHPOPMALMOHHBIX ~ O0fA3aHHOCTEH  cTpaxoBaTeneM  OyAeT  JAeWCTBOBATh
npe3yMnius Tpyool HEOpPEeKHOCTH cTpaxoBaTend. B anrmuiickom 3akoHe O
ctpaxoBanuu 2015 roxa conepxurcs npsiMas HOpMa O TOM, YTO Ha CTPAXOBIIMKE
JSKUT OpeMs IOKa3bIBaHUS BMHOBHOTO XapaKTepa HapyIICHHsS CTpaxoBaTelieM
MH(POPMALMOHHOMN 00s3aHHOCTU .

B oTHOmeHMM NpenJOrOBOPHBIX  MH(POPMALMOHHBIX  OOsA3aHHOCTEH
CTpaxoBaTejieil, OCYIIECTBISAIOMUX  MPEANPUHUMATEIbCKYIO  JEATEIbHOCTH,
peyCMaTPUBAECTCSl JAMCIIO3UTUBHBIN PEXUM PETyJIMPOBAHUSA, MPEXIE BCErO B
OTHOIIIEHWU  TIOCHEACTBHM  HapymieHus  UHGOPMAIMOHHON  OOS3aHHOCTH
crpaxosaresem (I'epmanus®, BenukoOpuranus').

C yuerom ckazanHoro B myHkTe 1 crateu 944 'K P® npennaraercs 6osee
4eTKOo 0003HaYuTh, 4YTO HH(OpPMAIMOHHAS OOS3aHHOCTH CTpPaxoBaTeNsl MpHU
3aKJIFOUEHUHU JIOTOBOpA CTPaXOBAaHUU 3aKIHOYAETCSd B COOOLIEHUM CTPAaXOBILUKY
M3BECTHBIX CTPAXOBATEIIO IOJIHBIX M JIOCTOBEPHBIX CBEACHHUHA O CYIIECTBEHHBIX
00CTOATENHCTBAX, OTHOCUTEIBHO KOTOPBIX CTPAXOBIIMK 3alPOCHII CTPaxoBaTess B
NUCbMEHHOM BUJIE.

B cnydae mapymieHus mpenmoroBOpHONW WHOOPMAITMOHHOW OOS3aHHOCTH

CTpaxoBaTCJICM npcajaaracrcsa YCTAaHOBHTD Pa3JINYHBIC MHOCJICACTBHUA B

3aBHUCHUMOCTHU OT CTCIICHH BHUHBI CTPAXOBATCIA M CYIICCTBCHHOCTH O6CTO$ITCJILCTB,

B OTHONICHWHM KOTOPHIX MpEIOCTaBieHa HeaocToBepHas mHpopmarusa. B cratse
944 TK P® mnpennaraercsi 3akpenuTh MPaBO CTPAxXOBIIMKA OTKAa3aThCsi B

OJTHOCTOPOHHEM BHECY/IEOHOM TMOpSIAKE OT JOTrOBOpa CTPAXOBaHHsS B Cilyyae

49 Cratea 8 (6) 3akoHa o crpaxoBanuu 2015 rona.

>0 B j0roBopax CIpaxoBaHHs KDYIHBIX PHCKOB M IOrOBOPAX TCHEPANBHOTO CTPAXOBAHUS CTOPOHBI BIIPABE
OTCTYIATh OT YCTAHOBJIEHHOTO 3aKOHOM pexuMa WH(OpManoHHbIX 06s3aHHOCTEH (cTarhs 210 3akona epmanuu
0 JIOTOBOPE CTPaXOBaHUSI), a JIOTOBOPHI MOPCKOTO CTPAXOBAHUsI M MEPECTPAXOBAHUS BBIBEJACHBI U3-110]] JICHCTBUS
3akoHa (ctatbs 209).

' B xome pedopMbl aHIIMHACKOrO CIPaXxOBOrO IpaBa ObUIO PEIICHO HE BBIBOAMTb IOIHOCTBIO
MpeANPUHIMATEIBCKUE JIOTOBOPBI CTPAXOBAHMUS M3-110]] ICWCTBHS NPUHIIAIIA HAUBBICIIEH T0OPOCOBECTHOCTH, OBLTH
JIMIh CMSITYEHBI MOCIIEACTBUSL HAPYIIEHHUs CTpaxoBareieM HHPOPMAIMOHHONW OOS3aHHOCTH MO PACKPHITHIO. B
COOTBETCTBUM C 3akoHOM O crpaxoBanuu 2015 rojga B NPeIIPUHUMATENHCKUX JOrOBOpaX CTPAaXOBaHUS
CTpaxoBaTellb HECET 0053aHHOCTh 00OPOCOBeCmHO20 pACKpblmusi ceedenuti o pucke (duty of fair presentation of the
risk). CtpaxoBaTeib OyJIeT CUMTATHCS MCIOJIHUBINUM OOSI3aHHOCTH IO PACKPBITHIO, €CIIH OH MNPEJI0CTaBHII
JIOCTATOYHO CBEJCHUI O PHCKE JJIsi TOrO, YTOOBI MOOYIUTh Pa3yMHOTO CTPAaXOBIIUKA MPHHSATH JOMOIHHUTEIbHbBIC
MEpBI 110 U3YUSHHIO PUCKA, i CTPAX0BaTes b IPU STOM 3JI0HAMEPEHHO HE YTauBaET CYLIECTBEHHbIE OOCTOSTEIbCTRA.
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IIPENOCTABIEHNs HETOCTOBEPHBIX CBEJNECHUM CTPAXOBATEJIEM YMBIIUIEHHO WM I10
rpy0oii HEOCTOPOXKHOCTH, a TaKXKE yAEpkKaTh YacTh MPEMHH MPOMOPIHOHATIBHO
NEPUOLY, KOTJla CTpaxOBaHHWE ACHCTBOBanO. Eciau HapylIeHHE BBISIBICHO IOCIE
HACTYIUICHHsI CTPaxOBOIO Cilydasi, CTPAaxXxOBUIMK BIIPABE OTKA3aTh B CTPAaXOBOM
BBIIJIATE MPU HAIUYUHU NPUINMHHO-CIICCTBEHHON CBSA3M MEXKIY (DaKTOPOM pHCKa, B
OTHOUIEHUU KOTOPOTO IIPEACTABJICHBI HEJOCTOBEPHBIE CBEACHUS, U CTPAaXOBBIM
ciydaeM. B ciiygae oOmMaHa CO CTOPOHBI CTpaxoBaTelis CTPAXOBIIUK B JHOOOM
cllydyae MOXeT oOpaTuTtbcs C TpeOOBaHMEM O MPU3HAHUU  JIOrOBOpa
HeJeHUcTBUTENBHBIM 110 cTaThe 179 I'K P®, uro maer mpaBo B3bICKaTh YOBITKH U
yAepKaTh YIUIAYCHHYIO MPEMHI0 B TMOJHOM oOOBbeMe (Ui JOTOBOPOB, TJIE
CTpaxoBaTejb SIBISETCS MOTPEOMTENEM — IMOJHOCTbIO WM 4YacTUyHO). [lpu
BO3HUMKHOBEHUH CIOpa O MPAaBOMEPHOCTH OTKa3a OT JIOIOBOPA WIHM OT CTPAXOBOM
BBIIUIATBI  OpeMs  JOKa3blBaHUs BHHOBHOIO  XapakTepa HapylleHUs WU
CYLIECTBEHHOI'O 3HA4Y€HUs CBEACHHWM, B OTHOLICHHH KOTOPBIX IPEIACTaBICHA
HeJocTOoBepHass MHopMalus, Bo3jlaraeTcss Ha cTpaxoBmiuka. [lpu stom cynam
CJIEyeT UCXOAUTh W3 ONPOBEPKUMON IMPE3YMIILHUHA CYLIECTBEHHOCTH CBEICHUM,
€CJIM CTPaxXOBIIMK 3alPOCHJI O HUX CTpaxoBaTens B NMHCbMEHHOM BHZAE. B 3ToM
ciryyae CTpaxoBaTelb BIIPAaBE ONPOBEpPraTb CYIIECTBEHHBIA  XapakTep
3allpOLIEHHBIX CTPAXOBIIMKOM CBEACHMH, B OTHOLIEHHMM KOTOpBIX Oblia
npenocTaBieHa HepocToBepHas uHpopMalus. CyliecTBeHHOCTh OOCTOSATENBCTB O
pUCKE JOJDKHA OLICHUBAThCA CYJAaMH MCXOAS W3 PEAIbHOIO BIHUSHUSA JTHX
CBEJICHMM Ha IPUHATHE CTPAXOBUIMKOM PEIICHMS O 3aKIIOYECHHMM AOTOBOpa WU
ONpEJEICHUE €ro yciaoBuUil (00bEM CTPaxoBOrO MOKPBITHS, pPa3MEP CTPAXOBOM
npemMuu u ap.). Ilpu 3ToM Takoe 3HaueHUE CilenyeT OLIEHHWBATh MCXOAs U3 TOrO,
KaKue CBEICHUS OOBIYHO YYHUTHIBAIOTCS CTPAXOBIIMKOM TIPU CTPAaXxOBaHUU
AQHAJIOTMYHBIX PHUCKOB, a TaKKe KAaKOB YPOBEHb pAaCXOXKICHUS MEXIy
JAeUCTBUTENbHON MH(OpMalMe M NpeACTaBIEHHOM cTpaxoBareneM (Takoe
pacxoXJEHUE JOJDKHO HOCHTh CYLIECTBEHHBIM xapaktep). [IpumeHeHue
CTPAaXOBUIMKOM TaKOro CpEACTBA 3alllUTBl CBOMX MHTEPECOB, KakK OTKAa3 OT

CTPaxOBOM BBIIATHI, JIOJDKHO OBITH COPAa3MEpPHO OMYIIEHHOMY HApPYIICHHIO.
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Ecnu Ob1 mpu HAMYWY y CTPAXOBIIMKA TOCTOBEPHBIX CBEJIEHUN 3TO MOBIHUSIO OB
TOJIBKO Ha pa3Mep CTPaxoBOW MpPEeMUH MO JOTOBOPY, OJHOCTOPOHHUM OTKa3 OT
BBITUIATHI MOKET OBITh MPU3HAH HEMPABOMEPHBIM. B 3THX cilyyasix MOryT OBIThH
MPUMEHEHBI TIOCJIEACTBUS B BHJE JOHAYUCJICHUS CTPaXxOBOM MPEMHUM WIIU
IPOIMOPIIMOHATEHOTO CHUKEHUS CTPAXOBOM BBITIATHI.

B oTHolIeHHH JOTOBOPOB C y4yacTHEM NpeAnpuHUMATENEH Mpesiaraercs
npeaycMoTpetrs B nyHkTe 3 cratbu 944 'K P® npaBo CTOpOH yCTaHOBUThH UHbBIC
MOCJICJICTBUS BUHOBHOTO HapylIeHUsT OO0S3aHHOCTH IO  MPEAOCTaBICHUIO
uHpopmaruu  (OTKa3  OT  BBILIATBI  CTPAXOBOTO  BO3MEMICHUS WU
MPOMOPIIMOHAIBHOE CHH)KEHHWE €ro pa3Mepa, M3MEHEHHE YCIOBUU JOroBopa ¢
oOpaTHOM CUJIOHN MO 3asBJICHUIO CTPAXOBIIMKA W/ MW B3bICKAHUE JIOMOJIHUTEIBHOM
npemun). IIpaBo Ha OTKa3 OT BBILIATBI CTPAXOBOTO BO3MEILCHHUS WA Ha
OPOIMOPIIMOHATFHOE CHIDKEHHE €ro pasMepa Mpejaraercs MpeaoCTaBUTh
CTPaxXOBIIUKY B Clly4ae, €Clii OOCTOSITEIbCTBO, B OTHOLIEHUU KOTOPOro He Oblia
packpbITa WHpOpPMAIHS, MOBIUAIO HAa HACTYIUICHHE CTPAXOBOTO CIIy4as WJIM Ha
pa3Mep yOBITKOB.

I[J'I?I AOTOBOPOB KOJUICKTUBHOI'O CTPAXOBaHUA NPCJIAracTCsa nmpecayCcCMoTpCTh

B cratbe 944 T'K P®, yto uHbOpMallMOHHBIE OOS3aHHOCTH BO3JIararoTcs Ha

CTpaxoBaTeisl, a TMpPeJOCTABICHUE HEIOCTOBEPHBIX CBEJACHHM B OTHOIICHHUU
OJTHOTO W3 3aCTPAaXOBAaHHBIX JIUI[ BJICYET HETATHUBHBIC TMOCIEICTBUS TOJBKO IS
TaKOI'0 3aCTPAaXOBAHHOTO JIMIIA.

B ciyyae 3HaunTENHHOTO yBENIWYEHHS] PUCKA B TIEPUOJ JACHCTBHS TOTOBOpA
MMYIIIECTBEHHOTO CTPaxOBaHUs CTPAaXxoBaTeIbh 0053aH HE3aMEeUIUTEIHHO U3BEIIATh
cTpaxoBiuka 00 3ToM (myHKT 1 ctatbu 959 'K PD). YBegomiieHHBIN CTPaxOBIIUK
BIIpaBE MOTPEOOBATh M3MEHEHHUS YCIOBUH JOTOBOpa WM JOIUIATHI CTPAaxXOBOU
OpeMHuH, a B Cllydae HECOIJIacHusi CTpaxoBarelisi — MOTpeOOBaTh PACTOPKEHHMS
JIOTOBOpPA B CBSI3M C CYIIIECTBEHHBIM M3MEHEHHEM OOCTOSATENLCTB (MYHKTHI 1 - 2
cratbu 959 I'K P®). Ecniu crpaxoBarens He cOOOMUT 00 YBETUUYECHUU PUCKA IO
JIOTOBOPY, CTPAxOBIIMK BIpaBe MOTPEOOBATh PACTOPKEHUS JOTOBOpa U

Bo3MetieHus: yObITKOB (MyHKT 5 ctathu 453 'K P®). CrpaxoBmmk He BIpaBe
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TpeOOBaTh PaCTOPKEHUS JOTOBOPA, €CIIU OOCTOATEIHCTBA, BICKYIINE YBEITUUCHHUE
pPHUCKa, y>KE€ OTHAIH.

[IpuMEeHUTENBPHO K JIOrOBOpPAM JIMYHOIO CTPaxOBaHWsS  YKAa3aHHbIC
MOCJIEJICTBUSI — BO3MOYKHOCTh HW3MEHEHUS WM PACTOPKEHUS JOroBopa I0
TpeOOBaHMIO CTPaxXOBIIMKa — JOMYCKAlOTCA TOJBKO, €CIM 3TO MPSMO
IPEAYCMOTPEHO JOTOBOPOM (IyHKT 5 ctathu 959 'K PD).

VYBenuueHne - pucka  HEPEAKO  NPOUCXOAUT  BCIAEACTBHE  rpyOoi
HEOCTOPOKHOCTH CaMoro crpaxoBaTens (HapylleHue mpaBuil Oe30MacHOCTH,
YCJIOBHM TpaBWJI CTPAaxOBaHUsA W T.I.). Bompoc o pasrpaHMYeHHH MOCIEACTBUI
YBEJIMYEHUS] pPUCKa BCIEACTBHE JIEWCTBHI CaMOro CTPaxoBaTeNsi U B PE3yJIbTATE
OOBEKTUBHBIX NPHUYMH, HE 3aBUCAIIMX OT BOJIM CTpaxoBarels, Ha YpOBHE
CyJIeOHON MPAaKTHKU U JOKTPUHBI HE pa3paboraH. Eciu cTpaxoBaTens A0OMycKaeT
YBEJIMYEHHE PHUCKA BCIEJICTBUE COOCTBEHHOW TIpyOOl HEOCTOPOXXKHOCTH M HE
coO0IIIaeT CTPaXOBIIUKY 00 3TOM B nopsiake nyHkra 1 cratbu 959 'K P®, To pu
HACTYIUICHHUH CTPaxoBOIO Ciy4asi, 0OyCIIOBJIEHHOIO YBEJIMYEHUEM pHUCKA, CyIbl
JOJKHBl  KBAIU(DUIIMPOBATh  NPABOHAPYIIEHHE, KOTOPOE HMEIO0  MECTO:
HECOOOIIeHHE CBEICHUN 00 yBEIMYEHUH pPHCKAa WM TIpydas HEOCTOPOKHOCTH
CTpaxoBaTelsi, IpUBEAIIasl K HACTYIUIEHUIO CTPaxOBOTO CIIydasl.

HecooOmienue cBeneHMii O 3HAYUTENBHOM YBEJIMYEHUHM pHUCKA JaeT
CTPAaxXxOBUIMKY IpPaBO MOTPEOOBATh PACTOPKEHUS JOrOBOpa M BO3MEILICHHS
yObITKOB. B TO e Bpemst rpyOasi HEOpEeKHOCTh CTpaxoBaTelisi, KOTopas MpuBelia K
CTPaxOBOMY CIIy4ar0, HE OCBOOOXKIAET CTPaXOBIIMKa OT BBIMIATHI Bo3MellleHus. B
MPAKTUKE BCTPEYAIOTCS JeNia, KOTJa CyAbl MPHUXOAAT K BBIBOAY 00 OTCYTCTBUU
IPaBOHAPYIIEHUSI CO CTOPOHBI CTPAXOBAaTENs B TAKUX CUTYyalUsAX U B3bICKUBAIOT
CTPaxOBYyIO BhIILIaTy. Ha mpakThke CTpaxoBIIMKM YacTO BKJIKOYAKOT B IMpaBUia
CTpaxOBaHUs MOJIOKEHHUSI O TOM, YTO HECOOOIIIEHUE CTPAXOBUIUKY UH(POPMAILIUU O
3HAYUTEBHBIX U3BMEHEHHUSIX B PUCKE SIBIIIETCSI OCHOBAHUEM JIJII OTKAa3a B BBIILIATE
WIM UCKIIOYEHHEM U3 4YHCla CTpaxoBbiX ciydaeB. CyneOHas mpakTHKa
CTaJIKUBAETCA C TPYAHOCTSAMHU MPHU OLEHKE MOJAO0OHBIX ycIoBui. B ogHuX ciyuasx

Cydbl OTKa3bIBAOT CTPAXOBIIMKAM, KOTOPBIC CChUIAOTCA Ha HOI(O6HBIC YCJIOBUS B
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KayeCTBE OCHOBAHMWs Ui OTKa3a B BBILIATE™, a B APYTHX CIIy4asX HPU3HAIOT
3aKOHHOCTh OTKa3a B BBIILIATE.

B 3apy0GexHbIX mOpaBoONOpsJKaxX MpeaycMaTpuBaeTcs  OOS3aHHOCTb
CTpaxoBaTelsl M3BEUIaTh CTPAXOBIIMKA O 3HAYUTEIIBHOM YBEJIMYEHUU PHUCKA B
nepuo aeictBus norosopa>. Io obueMy mpaBuily, CTPaXOBIIMK OCBOOOKIAETCS
OT BBIIJIATBl NPU YMBIIIJIEHHOM HapylIEHUU CTpaxoBaTesleM OOsS3aHHOCTH
M3BECTUThH CTPAXOBIIHMKA O 3HAYUTEIBHOM YBEJIUYEHUHN PUCKA B MEPUOJ ACHCTBUSA
J0roBopa (HE3aBUCHUMO OT TOIO, SIBWJIOCH JIM 3TO CJIEACTBHEM HEOPEKHBIX
JEHCTBUI CaMOro CTpaxoBaTelisl WIK TpeTbux Jull). B ['epmannn Ha cTpaxoBaTens
BO3JIaraeTcsi 00s3aHHOCTh HE JIOMYCKAaTh yBEJIWYEHHUS PUCKA B MEPHUOJ JEHUCTBUS
JI0rOBOpa M U3BELIATh CTPAaXOBIIMKA 000 BCEX CTABLIMX M3BECTHBIX CTPAXOBATEIIO
00CTOATENhCTBAX, YBEIMUMUBAIOIIUX PUCK. B cilydae 3HAUMTETHHOTO yBEIWYCHHS
pUCKa CTPAxOBINMK BIIPAaBE PacCTOPrHYTh JIOIOBOpP C YBEAOMJIEHHEM 3a OJUH
MECHI]; MOTPeOOBATh OMOJHUTEIBHYIO MPEMMIO WM UCKIIOYHMTH YBEJIUYECHHBIH
pUCK U3 TOKpHITHS. CTpaxoBIIMK HE 0O0s3aH BBIIUIAYMBATH BO3MEIICHHE, E€CIIU
CTPAaxOBOM Clly4all NpOM30ILIEN IO3JHEE, YeM 4Yepe3 MecsAll C JaThl, Korja
CTPaxOBIIUK JOJKEH ObLI OBITH yBeAoMJIeH 00 yBeIMYCHHH pucka. B ciydae
rpy0oil HEOCTOPOKHOCTH CTPaxoBaTeNsl CTPAXOBILMK BIPABE MPONOPLHMOHAIBHO
YMEHBUINTH pa3Mep BbluIaTel. OTKa3 B BBIIUIATE WK PONOPLUUOHAIBHOE
YMEHBLIECHUE BBIIJIATHl JOMYCKAKOTCS MPU HAJWYUM MPUYMHHOW CBSI3H MEXAY
YBEJIMYEHUEM pHUCKA M CTPaxoBbIM ciiydyaeM (pa3mepoMm YOBITKOB). bpems
JIOKa3bIBaHHUSI OTCYTCTBHsSI TPyOOHl HEOCTOPOKHOCTH JIEKUT Ha CTpaxoBaTele.
HeBuHnoBHOE HapylieHHe OO0S3aHHOCTH CTpaxoBaTelieM HE OCBOOOXKIAeT
CTPAxOBIIKMKA OT BHIILIATHI BO3MENIEHUS ",

[Ipn BHecennn uzMeHeHuid B ctathio 959 I'K mpennaraercda mocineaoBaTh

OIIBITY eBpOHefICKHX 3daKOHOAATCIIbCTB, YCTAaHABJIIMBAIOIIIUX FI/I6KYIO CUCTCMY

32 Cwm., Hanp., onpegencrne BC PO or 18.10.2016 Ne 305-3C16-12947.

>3 B aHrmiickoM mpaBe Takas OGS3aHHOCTh He MpeAyCMOTPEeHA 3aKOHOM, HO MOXET OBbITh IperyCMOTpeHa
noroBopoM. Ha mpakTuke B JOTOBOPHI BKIIFOYAETCS YCIOBUE O JUISINEHCS TapanTuu (continuing warranty), KOTopas
00s13BIBACT CTPAXOBATEIs COOOIIATh CTPAXOBIIUKY 00 00CTOSTEIBCTBAX, YBEITUUUBAIOIINX PUCK B TICPUO/] ICHCTBHS
CTpaxOBaHMUsL.
>4 Cratbs 26 3akoHa T'epMaHuM 0 TOTOBOPE CTPAXOBAHUS.
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CII0CO00B 3alIUTHI CTPAXOBHIMKA B 3aBUCUMOCTHU OT CTCIICHU BHUHBI CTPAXOBATCIIA

(ymbIicen wiu rpy0as HEoCcTOpOKHOCTh). g atoro B myHkre 2 cratbu 959 'K

npcajaraCresa  InpcaAyCMOTpPCTb, YTO B CJIy4YaC VYMBINUJICHHOI'O HAPYIICHHIA

CTpaxoBarejeM O00s3aHHOCTH, MpeaycMOTpeHHo myHkToM 1 crateu 959 T'K,

CTPaxOBIIMK BOPABE OTKA3aThCs OT JOIOBOpPA B TPEXMECSYHBIM CPOK M VJIEPXKATh

VIITAYCHHYIO CTPAXOBVIO IIPEMHIO, a TaAK¥XKC B3BICKATbh V6I>ITKI/I. B cnyuae

HapVyIeHuss WHOOPMAIMOHHON 0043aHHOCTH BCIEIACTBHE T'py0O0il HEOPEKHOCTH

CTpAaxoBaTCJIA HpcaAjIaracrCsa NpCaAyCMOTPCTh IMPABO CTPAXOBIIHKA OTKA34THCA OT

A0roBopa U yACPIKATb CTPAXOBYIO IIPEMUIO, 4 C€CJIM HAPYIICHUC BLIABJICHO ITOCJIC

HAaCTYIUICHUA CTPAaxoBOro CcCiy4das, TO CTPAXOBIIWK BIIPABC IMPOIOPIHHUOHAIBHO

VYMCHBIINWTG  BBITUIATY, C€CJIIM HW3MCHHBIIHUCCII O6CTO$ITCJIBCTB&, 0 KOTOPBIX

CTpaxoBaTesib HE M3BECTHJI CTPAXOBIIMKA, IPUBEIU K CTPAXOBOMY CIy4arO0 WU K
YBEJIMYECHHUIO pa3Mepa yObITKOB. [Ipu omnpesenennn cTeneHd BUHBI CTpaxoBaTess
1eJIeCO00pa3HO YUHUTHIBATh, OblIAa JM MHPOpMALHUS 00 U3MEHEHHH KOHKPETHOTO
0OCTOSITENTHCTBA 3AMPOIICHA CTPAXOBIIUKOM.

[Ipennaraercss yCTaHOBUTh, YTO B JOTOBOPAX CTPAXOBAaHUS C YUYAaCTHEM JIUIL,
OCYIIECTBIISIONUX  TPEANPUHUMATEILCKYIO  JICSITEIbHOCTh, MOTYT  OBITH
IPeIyCMOTPEHBI MHBIE MOCIIEACTBUS HApYIICHUS] YKa3aHHOW 00SI3aHHOCTH.

[Tonoxenus mynkra 4 crateu 959 I'K cienyer nepeHecTu B MyHKT 2 CTaThbU
959 T'K, npeaycMOTpeB, UTO CTPAXOBUIMK HE BIPABE OTKA3aThCs OT JIOTOBOpPA WU
YMEHBIIUTh pa3Mep CTPAXOBOM BBIIUIATHI, €CIM OOCTOSTENbCTBA, MOBJICKIINE
YBEJIMUECHHUE CTPAXOBOTO PUCKA, YK€ OTHAIM K MOMEHTY HACTYIUICHUSI CTPAXOBOTO
Cirydas.

B npelictByromeit pemakuuu  miaBel 48 'K P® He 3akpernseHbl
uH(GOPMaIMOHHBIE 00sI3aHHOCTH CTPaxoBHIMKOB. MHbOopMalmoHHbie 00s3aHHOCTH
CTPaXOBIIMKOB MPEIyCMOTPEHbI MYHKTOM 3 cTatbd 3 3akoHa 00 OpraHU3alNH
crpaxoBoro jgena B Poccuiickont denepany, KOTOPBIM MPEANIONAraeT pacKpbITHE

OompeAeNeHHOW  MHpOpMAIMM  TOJBKO MO  TPeOOBaHUIO  CTpaxoBaTess
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(BeITOIOTIPHOOpETATENS, @ TAKXKE JIUII, UMEIOIIUX HAaMEPEHHE 3aKJIIOUYUTh TOTOBOP
CTpaxoBaHus)™>.

N3yuenue 3apyOeHOTO OIbITa [OKa3bIBAET, YTO HHPOPMALUOHHBIE
00S13aHHOCTH CTPAXOBITUKOB HAXOJATCSA B chepe KaK MyOTMIHO-TIPABOBOTO, TaK U
YaCTHO-IIPAaBOBOT'O PETYIUPOBAHUS.

B eBpomeiickux mpaBomopsiikax ~Ha  CTPAaxOBIIMKOB  BO3Jaraercs
00S3aHHOCTh 1O TMPEIOCTABICHUIO CTPAXOBATENIO0 CTAaHAAPTU3UPOBAHHON W
WHAVBUYATM3UPOBAaHHON MHGOpMALMK (C YYETOM MOTPEOHOCTH B CTPAXOBaHUU
KOHKPETHOTO TOTpeOuTeNs) Mepen 3akIoYeHHeM J0TroBopa crpaxoBaHus. s
CTaHJAPTU3UPOBAHHONW WH(POPMAIIMKA Yallle YCTAHABIMBACTCS O00sM3aTEIbHBIN
pexkum mpeaocrapienusd. [lo QpaHily3ckoMy 3aKOHOJATENbCTBY CTPAaXOBIIMK
nepesi 3aKII0YeHHEM JOr0BOpa CTPaxoBaHUs 00s13aH HANPaBUTh MOTCHIIMATEHOMY
CTpaxoBaTell0 HMHPOPMAIMOHHYIO TaOJIMYKy C YyKa3aHUEM IIeHbl JI0roBopa
(CTpaxoBOM MHpeMHMH) M HPEJOCTaBISEMOrO CTPAaXOBOrO IOKpeITUSS. B
COOTBETCTBHUHM CO CcTaTbeil 7 3akoHa ['epmMaHMM O JOroBOpe CTpaxOBaHUs
CTPaXOBUIMK O0s3aH MPEAOCTaBIATh CTAHAAPTU3UPOBAHHYIO HHGPOpPMALMIO 00
YCIIOBHSIX CTPaxOBaHMUS.

C Bcrymiennem B cuny JupektuBbl (EC) Ne 2016/97 Espomnetickoro
napinamenta u Cosera EBponeiickoro Coroza «O IucTpuOylUy CTPaxoBbIX YCIyT
(HOBasg  pemakius)» €BpOINEHCKOe peryaupoBaHue OyJeT HaleJeHO Ha
oOecrieueHUe TMPUHATUSA CTpaxoBaTelieM HWHGOPMHUPOBAHHOTO pPEHICHUS O
3aKJIFOYEHUM  JIOTOBOpa CcTpaxoBaHus. B coorBerctBum ¢ JlupekTuBou
CTpaxoBaTeI0 TMepeja 3aKIoYeHHEM J0roBOpa CTPaxOBaHMs JOJDKHA OBIThH

Npe/ICTaBlieHa COOTBETCTBYIOIIAss MWHGOpMAIMs O CTPAXOBOM TNIPOJYKTE B

33 Tlo TpeGOBAHMIO YKA3aHHBIX JIHI CTPAXOBIHK OOS3aH PasbsACHSTH TONOKEHHS [PABHII CTPAXOBAHHS U JOrOBOPA
CTpaxoBaHHs, INPENOCTABISTh HWH(POpMALMIO O pa3Mepe BO3HATPAXKICHUS, BBIILIAYMBAEMOr0 CTPaXOBOMY
MOCPEAHUKY (TOJBKO B OTHOILICHUHU JIOTOBOPOB 00S3aTEILHOIO CTPAXOBAHMs), pacyeT M3MEHEHUs B TEUCHHE CPOKa
JICUCTBHS IOTOBOpA CTPAXOBOW CYMMBI, pacyeT CTPaxOBOW BBIILIATHI MM BBIKYITHOW CYMMBI (€C/IH Takue yCIOBUS
MIPEeIyCMOTPEHBI JOTOBOPOM CTPAaXOBAaHUS JKU3HHU), MHOOPMAIMIO O CHOCO0axX HAYHCICHHS M 00 W3MEHEHHH
pa3Mepa WHBECTUIMOHHOIO JOXOJAA IO JOTOBOPAM CTPaXOBaHUs >KU3HHU, 3aKIFOUACMBIM C YCIOBHEM YYaCTH
CTpaxoBaTelisl WK WHOTO JIMIA, B MOJIb3y KOTOPOTO 3aKIOYCH JOTOBOP CTPAXOBAHUS KHU3HH, B WHBECTUIMOHHOM
JIOXOJIC CTPaXOBIIIHKA.

36 Crates 112-2 CrtpaxoBoro kojaekca OpaHiuu.
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JNOCTYHHOU (opMe, MO3BOJSIONIEH NOTPEOMTEN0 MNPHUHATE OOOCHOBAHHOE
pEIlEHnE, C y4ETOM CJIOKHOCTH CTPAXxOBOTO HPOAYKTAa M THMIA moTpeburens. B
OTHOLIEHWH CTPaxOBBIX IIPOAYKTOB, OTJIMYHBIX OT CTPAXOBaHHWA JKU3HH,
peaIoroBopHas MHGOPMALUs O CTPAXOBOM IPOLYKTE IOJDKHA MPEIOCTABISATHCS
B BUJIE CTAaHJAPTU3UPOBAHHOTO «MH(YOPMAIIMOHHOTO JOKYMEHTA IO CTPAXOBOMY
IPOTYKTY.

B kauecTBe mpuMepa 4acTHO-IIPABOBOrO PETYINPOBAHMS NH(YOPMALIMOHHBIX
0043aHHOCTEN CTPAXOBINMKA MOYKHO NPHMBECTH IOJIOKEHUS 3akoHa ['epmaHum o
JIOTOBOPE CTPAXOBAHKsA, B KOTOPOM yCTAHOBJIEHO, YTO HAPYIICHUE CTPAXOBIIUKOM
003aHHOCTH TPOKOHCYJILTUPOBATh CTPAXOBATENS MEPe]] 3aKIFOUYEHUEM J0roBOpa
CTPaxOBaHHMs JAEeT CTPAXOBATENIO MPABO HA B3BICKAHUE CO CTPAXOBIIMKA YOBITKOB.
Ha crpaxoBIIMKa BO3Jaraercss OOS3aHHOCT MUCBMEHHO — IPELYIPEIHTh
CTpaxoBaTeNs O MOCIEACTBUAX HAPYIICHUS CTPaxoBaTeleM OOS3aHHOCTH IO
DACKpBITHIO CBEICHHMH O PpHUCKE, a HApyIICHUE OTOH OO0S3aHHOCTH JIAIIAET
CTPaxOBIIMKA MPaBa IMPUMEHATH IIPEAYCMOTPEHHBIE 3aKOHOM CPEICTBA 3aIlUTHI B
cllydae HapylIeHHMs cTpaxoBaTeleM MH(OPMALMOHHON o0s3aHHOCTU. B ciydae
HAPYLIEHUs CTPAXOBLIMKOM OOS3aHHOCTH II0 MNPEIOCTABICHUIO CTPAXOBATEIO
nHpOpPMALUKH 00 OOLIMX YCIIOBUSX CTPAXOBAHUS IEPE] 3aKIIOUEHHEM JI0roBOpa
CTPaXOBaHMsl CTPAXOBATEIb BIPABE PACTOPTHYTH JOTOBOP CTPAXOBAHUS IO
IPABUIIAM IIEPUOIA OXJIAXKICHHSD, HCUUCISS DTOT IEPHUOJ] ¢ MOMEHTA IIOIYIEHHS
BCell He0OXoAMMOM MHpopMaIHu®’.

Hacrosmas  KoHuemmus MCXOOMT K3  HEOOXOAUMOCTH  yCHIIEHHS
IPaXKJAHCKO-TIPABOBOIO  PETYIUPOBaHMs  UH()OPMALMOHHLIX  OOA3aHHOCTEN

CTpaxoOBIOIUKA B pOCCHﬁCKOM 3aKOHOOAaTCJIbCTBC. I[JIH 3TOU Oocian npeajaaracrcesa

BKJIIOUNT B CTathi0 944 T'K P® HOBBII NIOVHKT 00 WHGOPMAIIMOHHBIX

0053aHHOCTSIX CTpaxoBIIHWKA (a caMy CTaTbrO TIICPCHMCHOBATL B CBiIA3U C

pacimpenuemM cepbl peryJIupoBaHusl), YCTAHOBUB CIEAYIOIINE MOJT0KEHHUS:

37 Cr. 6-8 3akona I'epMaHuu 0 JOTOBOPE CTpaxOBaHUSI.
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- CTpaxoBaTeil0, HE  OCYIIECTBISIIOMIEMY  MPEANPUHUMATEIbCKYIO
JEeSATENHHOCTh, TIEPEN 3aKIIOYCHHEM JOTOBOpA CTPaxOBaHWs JOJDKHA OBITh
npe/cTaBlieHa B ACHOM W unTaemon popme mHbopmaisi 00 OCHOBHBIX YCIOBHUSX
CTpaxoBaHUs (CTPAxOBOTO MPOIyKTa): WHPOPMAIHS O CTPAXOBOM TOKDPHITHH, B
TOM YHCJIE CTPAXOBbIE PHUCKH, CTPAXOBBIE CYMMBI, TEPPUTOPUSA JEHUCTBUS
CTPAaXOBOTO TOKPBITUSI, HCKIIOYEHHBIE CTPaxOBble PHUCKH (MCKIIOYEHUS U3
CTPaxOBOTO TOKPBITHSA); CIIOCOOBI M CPOKH YILIATHI CTPAXOBOW MTPEMHUH; OCHOBAHHUS
JUISl OTKAa3a CTPAXOBIIMKA OT OCYLIECTBIICHHSI CTPAXOBBIX BBIILUIAT WJIM CHUXKEHUS
pasMepa BBITIATBI, 00S3aTENbCTBA  CTpaxoBaTels (BBITOIONPHOOpETATENS,
3aCTpPaxOBAHHOTO JIMIlA) Mepe]l HayaJloM JOTOBOpa M B TEUEHHUE CPOKa JICUCTBUS
JIOTOBOPA; 00s13aTEIbCTBA B CIIy4ae OCYIIECTBICHHS CTPAXOBBIX BBIMJIAT; MOPSIOK
pacuera WIH pa3Mep BBIKYITHOM CyMMBbI, & TAaKX€ IMOPSAIOK BBIIUIATHI BBIKYITHOMN
CyMMBbI (IIJI1 JIOTOBOPOB HAKOIMUTEIBLHOTO CTpaxOBaHMs); JaTa Hayajla W
OKOHYAHHUSI IEpUOia CTPAXOBaHUSs; CIOCOOBI MPEKpaIleHus JEHCTBUS JOTOBOPA;

- B Clly4ae HapyIICHUS CTPAXOBIIMKOM YyKa3aHHOW WH(GOPMAIMOHHON
00s3aHHOCTH CTpaxoBaTejb BIPABE OTKa3aThCs OT JOroBopa (C BO3BpaTOM
CTpPaxoBOM MpPEMUU B MOJHOM pa3Mepe) MO MPaBHIAM «IEPHUOJIa OXIaXKICHUS,
UCYHCIISAS 9TOT MEPUOJ] C MOMEHTA MOyUYeHUs Bceld HeoOX0oAuMoii nH(opMaIuu;

- CyJ BIIPABE HE MPUMEHSTH YCJIOBUE JIOrOBOPA CTPAXOBaHUs, HAPYIIAIOIIEE
paBa W HHTEPECHl CTPAxoBaTElNs, €CIM JOKA3aHO, YTO CTPAXOBIIUK MpHU
3aKJIIOYEHUH JI0rOBOpa HApyHIWJI MH(DOPMAIMOHHYIO O0S3aHHOCTh B OTHOILIEHUU
3TOr0 YCJIOBUSI.

Jlist mpennpuHUMATEIhCKAX JOTOBOPOB HMH(OPMAIIMOHHBIE OOS3aHHOCTH
CTPaxOBIIMKA JIOJKHBI CBOJUTHCS K PA3bICHEHUSM INPAaBUJ CTPAXOBaHUS U
JIOTOBOPA CTPAXOBAHUS TI0 3aMPOCY CTPAXOBATENsl, B OCTAIBHOM 3TH 00sI3aHHOCTH
MOTYT perynupoBatbes obmmmu nonoxeHusiMu ['K PO o6 undopmanmoHHBIX
00513aHHOCTSIX.

JloTIOTHUTENBHBIC CTAHAAPTHI PACKPBITHS CTPAXOBIIMKAMHU HHGOPMAIIHH

MOI'yT OBITH npeayCMOTpCHbI 3dKOHAMHW, HWHBIMW HOPMATUBHBIMH aKTaMHU H
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OTpaci€BbIMU JOKYMEHTaMH, B TOM YHCIE CTaHAAPTAMU CaMOPETYJUPYEMbIX
opranuzaiuii B cepe crpaxoBaHusl.

Nudopmanmonnsie 00s13aHHOCTH CTPAXOBBIX MOCPEAHUKOB 3aKpEIJICHBI B
3akoHe 00 opraHuzanud cTpaxoBoro nena. CTpaxoBoil TMOCpPEAHHK TpHU
3aKIIOYEHUU  JIOTOBOpA  CTPaxOBaHWUS ~ MOXKET  NPEACTaBIATb  HMHTEPECHI
CTpaxoBIIIMKa (CTPaxOBOM areHT), cTpaxoBaTeisl (CTpaxoBoW Opokep) WU
BBICTYNaTh B KadecTBe (DaKTHUECKOTO TIOCPETHUKA (CTpaxoBOW OpoKep).
3akperienue B miiaBe 48 'K PO uHbOpMalMOHHBIX 00sS3aHHOCTEH CTPaxOBBIX
MOCPEAHUKOB HE TpeOyeTcs, MOCKOJIbKY [UIsl PEryJUpOBaHUs BO3HHUKAIOIIMX
OTHOIIEHUH pgoctaToyHo 060mux mnonoxeHnit 'K P® 006 wundopmanmnoHHBIX

0053aHHOCTSIX U AOT'OBOPHBIX 00s13aTeNILCTBAX.

34. Uckiarouenne cratbu 945 u3 riassl 48

Cratpa 945 T'K P® coctout u3 tpex nmyHkToB. CoriacHo myHKTy | mipu
3aKJIFOUCHUH JIOTOBOpPA CTPAXOBAHUSI UMYIIIECTBA CTPAXOBIIMK BIPABE MPOU3BECTH
OCMOTp CTPaxyeMoro UMyIIeCTBa, a P HEOOXOIUMOCTH HA3HAUUTD IKCIEPTU3Y B
LEJISIX YCTAHOBJICHUS €r0 AEUCTBUTEIIBHON CTOMMOCTH.

CornacHo MyHKTY 2 MpHU 3aKJIIOYEHUU JOTOBOpPA JIMYHOIO CTPaXOBaHUSA
CTPaxXOBUIMK BIPaBE IMPOBECTH OOCIEIOBAHUE CTPAXyEeMOIo JIMIa JJisi OLEHKH
(aKTHIECKOTO COCTOSHUS €r0 3I0POBbSI.

CormacHo TYHKTY 3 OIIEHKa CTpPaxoOBOIO pHCKa CTPaxoOBIIMKOM Ha
OCHOBaHUM cTaThu 945 HeoOsi3aTeNbHA [JIs1 CTpaxoBaTessi, KOTOPHIA BHpaBe
JIOKa3bIBaTh UHOE.

Poccuiickoe 3aKoHOATEILCTBO MO OOIIEeMYy MpaBWIy Mpeanoiaraer, 4To
3aKJIOUCHUE JIOTOBOpA CTPAXOBaHUSI HE  SABJISETCA  00S3aTENbHBIM TS
CTPaxOBIIMKAa. DTO OTHOCUTCS B TOM YHCIE K CIy4yasM, KOIJa CTpaxOBaHHE
saBisieTcs o0s3aTenbHbIM (TyHKT 2 cratbu 927 'K P®). Takum o6pazom, B
CUTyallld, KOrJa CTpaxoBaTellb HE MPEJAOCTABIISIET CTPAXOBIIUKY BO3MOXKHOCTHU
HaJJIe)KaM o0pa3oM OIICHUTh CTPaxOBOM pHCK, CTPaXOBIIUK HE 00s3aH
3aKJII0YaTh JIOTOBOP CTPAXOBAHMSL.
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HckiroueHneM SBISIFOTCSL CIIy4yau, KOrJa JIOrOBOpP CTPaxOBaHUs SIBISETCA
nyOnuunbIM. [lyOnuuHblii XapakTep AOroBOpa CTPaxOBaHUS MPETYyCMOTPEH s
augHoTO cTpaxoBanus (MyHKT 1 ctateu 927 'K P®). OnHako cornacHo pazaeny 4
HacTosimer KoHuenmuu 370 MmosIoKEeHUe MpeiaraeTcsi M3MEHUTh, UCKIIIOYNUB M3
'K P® ykazanue Ha myOJIMYHBIN XapakTep JOrOBOPOB JIMYHOTO CTPAXOBAHUA.

VYkazanve Ha MyOJIUYHBIA XapakTep JOrOBOpa CTPAXOBaHUSI UMEETCS, KpOMeE
toro, B @DenepanbHoM 3akoHe OT 25.04.2002 Ne 40-O3 «O6 o6s3aTenbHOM
CTPaxXOBaHWU TPaXKJIAHCKOM OTBETCTBEHHOCTH BIAJIETBIEB  TPAHCIOPTHBIX
cpenctBy (crathsa 1), DepepampsHom 3akoHe oT 27.07.2010 Ne 225-®3 «0O6
00513aTeIbHOM CTPAaXOBAaHUU TPAXKIAHCKOW OTBETCTBEHHOCTH BIIAJIENbIIA OMACHOTO
00BbEeKTa 3a MPUUMHEHUE Bpe/ia B Pe3yJIbTaTe aBapuM Ha ONTACHOM OOBEKTE» (ITYHKT
2 crateu 10), @eaepanbaoM 3akone ot 14.06.2012 Ne 67-03 «O6 o6s3aTenbHOM
CTPaxOBaHUU TPAXAAHCKON OTBETCTBEHHOCTH MEPEBO3YMKA 32 MPUUYMHEHHE Bpeaa
KU3HU, 3[I0POBbIO, UMYIIECTBY MACCA)KUPOB U O MOPSAKE BO3MELIEHUS TaKOTO
Bpea, MPUYMHEHHOTO MPU NEPEBO3KAX MACCAXKUPOB METPONOJUTEHOM» (ITyHKT 3
cTaTbu 7). OTH 3aKOHBI PETyJUPYIOT CTpPaxOBaHHWE OTBETCTBEHHOCTH, a HE
cTpaxoBaHue umyiecta. CienoBarenbHo, nojioxkeHus ctatbu 945 'K PO k atum
BUJIaM CTPAXOBaHUS HE MPUMEHSIOTCS.

Takum 00pa3oM, CTPaxoOBIIMK BIPaBe OCYIIECTBUTH MPOBEPKY CTPAXOBOTO
pUCKa, KOTOPYIO OH CYHMTAaeT HEOOXOAMMOW sl 3aKIIOYEHHUs JIOrOBOpa
CTpaxoOBaHUs, U B OTCYTCTBUE MOJ0XKeHUM cTtaTbu 945 'K PO.

HeoOxomumMo  paccMOTpeTb  BONPOCHI  MPAKTHUECKOTO  MPUMEHEHUs
yKa3aHHOW cTaTeu. Bo-mepBbiX, cyael npumeHstoor crtateio 945 'K PO B
COBOKYMHOCTHU € ToJiokeHusiMU ctatbil 948 'K PO, cornacHo KoTopo#t cTpaxoBas
CTOMMOCTb HE MOXET OBITh OCIOpEHa, €CIH TOJBKO CTPaxoBIIMK, He
BOCIIOJIb30BABIINICS CBOMM MPABOM Ha OIIEHKY CTPaxOBOI'O PUCKA, HE ObLI BBEJCH
B 3abmyxnenue. Pazgenom 37 nacrosimed Konuenuuu mnpejaraercs BHECTH
n3MeHeHus B ctaTeio 948 'K PD, cornacHO KOTOPBIM BO3MOYKHOCTh OCIIapUBAHUS
CTpPaxoBOH CTOMMOCTH Oosiee HE OyJeT MOcCTaBlieHa B 3aBUCHUMOCTb OT TOTO,
OCYLIECTBIUJI JIU CTPaXOBILIUK IPABO HA OLIEHKY CTPAXOBOT'O PUCKA.
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Bo-BTOpHBIX, B 11€710M psifie IeT Cybl MPUIAOT MOoKeHusIM ctaTbu 945 'K
P® Qynkumio «3cronmens», yka3biBas, UTO CTPAXOBIIKK, HE BOCMOJIb30BABIIUICS
CBOMM ITPaBOM Ha OLIEHKY pHUCKa MpPH 3aKIOUYEHUHU JI0rOBOpA CTpPaxOBaHUs, HE
BIIPaBE 3aTE€M CCBUIATHCS Ha OOCTOATEIhCTBA, KOTOPBIE OH MOT OBl YCTaHOBUTH B
XO[€ JTOM OlEHKK>S. B 4YacTHOCTHM, Cy[bl INPU3HAIOT, YTO CTPAXOBIIMK, HE
BOCIIOJIb30BAaBIIMIKCS CBOMM IPAaBOM Ha OLIEHKY CTPaxOBOrO PHUCKA, HE BIpaBe
BIIOCJIEJICTBUM CCBUIATBCSI HA NPENOCTABIECHUE €My CTPaxOBaTeJIeM JIOXKHOU
nHPOPMALUK O CTPaxoBoM pucke (crates 944 'K P®)*°. Bmecte ¢ TeM COIIacHo
cratbe 945 'K PO omenka pucka sBIsSeTCS MPaBOM, HO HE OO0S3aHHOCTBHIO
CTPAaxXxOBUIMKA, IIO3TOMY BO3JIOKEHHME Ha CTPAXOBIIMKA OTPHULATEIbHBIX
NOCJIEICTBUI HEOCYIIECTBIEHUS CBOEr0 MpaBa sBIsAETCS cHOpHbIM. IIpaBo
CTpaxOBUIMKAa HA OCMApUWBAaHUE JIOTOBOpa CTPAaxOBaHUSI B  CBA3U C
IPEAOCTABIEHUEM CTPAXOBATEIEM JIOKHBIX CBEJACHUMN TaK)K€ HE CTABUTCS CTAThEMN
944 TK P® B 3aBUCUMOCTh OT OCYLIECTBJICHHS CTPAaXOBUIMKOM CBOErO IIpaBa Ha
OLICHKY pHUCKa.

[Tynkt 3 crateu 945 'K P® npakTuuecku HE MPUMEHSIETCS CyJlaMu. JTO, B
CBOIO OdYepelb, IOKa3bIBaeT, 4YTO JAHHOE TMOJOXEHHE HE BOCTPEOOBAHO
YYaCTHUKAMHU CTPaxOBBIX OTHOWICHWH. {11 cTpaxoBaTenss OCapMBaHHUE OLICHKU,
BBITIOJIHEHHON CTPaxOBIIMKOM, MOXET OBbITh aKTyaJIbHBIM JIMIIb B CIy4asx, KOTJa
CTpaxoBaHue siBIsieTcst o0s3aTenbHbIM. OgHako myHKT 1 ctateu 945 'K PO ne
pacnpocTpaHsieTcss Ha 00s3aTelIbHOE CTPaxOBaHUE, MOCKOJIbKY OXBaThIBAET MHOU
BHJI CTPaxOBaHHUs (CTpaXxOBAHHE UMYLIECTBA).

AHain3 3apyOeKHOr0 PEryJIUPOBAHUS CTPAXOBAHHUS MOKA3bIBAET, UTO MPABO
CTpPaxoOBIIIMKAa Ha OLIEHKY CTPAaxOBOI'O0 PHUCKA HE NPEAYCMOTPEHO B 3aKOHE
I'epmannu o goroBope crpaxoBaHusi, B CTpaxoBoM Kojekce DpaHINH, CTATYTHOM

npaBe BemukoOpuranuu, 3akoHonarenbctBe CIIIA. CootercTByrOIMe 3amadu

38 Cwm., Harmp., TI0 TMUHOMY cTpaxoBauuio [locraHoBieHre ApOouTpaxkHoro cyna Boctouno-CHOUPCKOTO OKpyTra OT
12.04.2016 o nemy Ne A78-8664/2015; o umymiecTBeHHOMY cTpaxoBaHuio [locraHoBiieHHe ApOUTpaXXHOTO Cy/a
HanbpHeBocTouHOTO OKpyra ot 27.01.2016 mo nemy Ne A51-34964/2014.
9 Cm., Hanp., [locranosnenne ApOutpaxkHoro cyna Bonro-Bsrckoro okpyra ot 26.06.2015 mo memy Ne A79-
6508/2014.
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pEIIaroTCs MyTeM MPUMEHEHUS TOJIOKEHUN ITUX 3aKOHOB 00 MH(OPMAIMOHHBIX
00s13aHHOCTSIX cTpaxoBareis. B EBponeiickom coro3ze nMmeeTcs 3aKOHOIaTENbCTBO,
NOCBSIIIEHHOE MyOJMYHO-TIPAaBOBOMY PETYJIMPOBAHUIO TMPOLEAYP aKTyapHOTO
OleHKKW puckoB cTpaxoBiukamu (JupektuBa 2009/138/EC  EBpometickoro
ITapmamenta u Cosera ot 25.11.2009 «O BemeHUM CTPaxoBOTO U
nepecTpaxoBouHoOro aena» (Solvency II)).

Taxkum o6pazom, monoxkenus cratbu 945 'K PO gBastoTCsl H30BITOYHBIMHA:
CTPaXOBIIUK BIPABE OLEHUTh CTPAXOBOW PUCK U B OTCYTCTBHE ITHX IMOJIOKEHUH.
Kpome Toro, ux mnpakTUYECKOE€ MPUMEHEHUE BbI3BIBACT CIOXKHOCTH. Cybl
MPUIAIOT WM 3HAYCHHE, HE Cienyionee OykKBambHO W3 WX (GopmynupoBku. [1o

9TUM TIpUYMHAM Mpeiaraercss UCkMoYnTh u3 raaBbl 48 'K PD crateio 945.

ITomoxxenuss myHkTa 2 crateu 945 npemaraercs mepeHecTH B CTaTtblo 934 o

JOT'OBOPC JIMYHOI'O CTPaxXOBaHUA.

35. Ceenenns, 3amuMmaemMblie TaiiHOM cTpaxoBanus (cTaTbs 946 'K PD)

B netictByromeit penakiuu ctatbu 946 'K PO k oObekTam, oxpaHsieMbIM
CTPaxOBOW TaHOM, OTHECEHBI CBEJICHMS O CTPAaxOBaTele, 3aCTPAXOBAHHOM JIULIE U
BBITOJIONIpUOOpETaTeNe, COCTOSIHUM HMX 3JI0pPOBbs, a TakKKe 00 HMMYIIECTBEHHOM
MOJIOKEHUH 3THUX JIULI.

B  poccuiickon = nuTepaType  BBICKA3bIBalOTCS  MPOTUBOIIOJIOKHBIC
NPEAJIOKEHNUS] OTHOCUTEIBHO TaiHbl cTpaxoBaHusA. COINIACHO OJHOW U3 TOYEK
3peHus, HEOOXOIWMO pPaCIHIMPUTh TEPEeUeHb CBEACHUH, 3alIUIAEMbIX TAWHOU
CTPaxOBaHUs, BKIIFOYUB B HETO, B YACTHOCTHU, CBEACHUS O CHEJIKAaX, 3aKIIF0YaEMbIX
YYaCTHUKAMU CTPAXOBBIX OTHOUIEHU, O KOHTPAre€HTax IO 3TUM CHIEJIKaM, O BUJIE,
NPUHAJISKHOCTY W CTOMMOCTH HMYIIECTBA, KOTOPOE SBISETCS OOBEKTOM
cTpaxoBaHus. B kauecTBe anbTepHATHUBBI PACIIUPEHUIO MEPEYHS TAKUX CBEICHUMN
BBICKa3bIBACTCsl MPEJIOKEHNE O TOM, YTO BCs MHGOpMAIMs, MpeaocTaBisemMas
CTPAaXOBUIMKY B CBSA3M C 3aKJIIOUYEHHUEM W WCIIOJIHEHHEM JIOTOBOpa CTPaxOBaHUS,

JOJDKHA OBITh 3alllMIIeHa CTPaXOBOU TalHOM.
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[IpOoTHBOIIONOKHAS TOYKA 3PEHUS COCTOMT B TOM, YTO CIEIYET UCKIKOYUTH
n3 'K PO ynomuHaHue 0 CTpaxoBo#l TailHe. DTO MPEJI0KEHNE OCHOBBIBAETCA Ha
TOM, 4YTO HHpoOpManus O (UIUYECKUX JIMIAX — YYACTHUKAX CTPaxOBBIX
otHoumieHu# 3amuiieHa denepanbHbiM 3aKk0HOM OT 27.07.2006 Ne 152-®3 «O
NEPCOHANBHBIX JAHHBIX»; CBEICHHUS MEAUIMHCKOTO Xapakrepa — crarbed 13
®enepanbHoro 3akona ot 21.11.2011 Ne 323-®3 «O06 ocHOBax OXpaHbl 3/I0POBbsI
rpaxaan B Pocculickoit ®enepanuu». 3anmra MpaB Ha CEKPET MPOU3BOACTBA
(noy-xay) perynupyetcst riaBoil 75 wactu IV 'K P®. Kpome TOro, cropoHsl
BIIpaBE BKIIIOUUTH B JIOTOBOP CTPaxoBaHUSl YCIOBUE O KOH(UACHIMAIBLHOCTU U
TakuM 00pa3oM MPeayCMOTPETh AOIMOJHUTENbHBIE OrPaHUYCHHUS HA TMepenavy
uHdopMarmm.

H3yuenue 3apy0OeKHOTO OMbITa OKAa3bIBaeT, YTO B IIpaBe BennkoOpuranumu,
Opannuu, ['epmanuu, CIIA orcyrcTByeT 00Iee MOHITHE CTPaxOBOW TaWHBI,
COOTBETCTBYIOIIAsE OOS3aHHOCTh CTPaxOBIIMKA HE YperyJupoBaHa BOOOIIE WIH
yperyiaupoBaHa BecbMa  (parmMeHTapHOo. B 3TuX  cTpaHax  pa3BHUTO
3aKOHOAATENBCTBO O 3aIUTE MEPCOHAJIBHBIX JAHHBIX, MEIUIMHCKOW TaiHbI, a B
JIOTOBOPHOM MPAKTHKE MIUPOKO UCHOIB3YIOTCS OTOBOPKU O KOH(PHUIEHIIUATBHOCTH.

B T0 e BpeMs B pOCCUMCKOM MPAKTUKE MOJIOKEHUE O CTPAXOBOM TAMHE, KAK
NPEACTABISETCS, HE BBI3BIBAET 3HAUUTENIBHBIX TPYAHOCTEN B MPUMEHEHUHU U B TO
K€ BpeMs CO3/aeT JIOMOJHUTEIBHBIE TapaHTUW 3aIMUTHl  WHOOpPMAIUU
CTpaxoBaTese, 3acTpaXxOBaHHbBIX JIUI] U BeIroAonpuodperaTeneit. CyiiecTBEeHHBIM
IS POCCUMCKOM  TPAKTHKU  SIBISETCS  COYETaHHE  IMyOJUYHO-IIPABOBOTO
PEryJINpOBaHMs, COAECPIKALIETOCA B 3aKOHOJATEIBCTBE O 3AIIMUTE NEPCOHAIBHBIX
JaHHBIX M 00 OXpaHe BpayeOHOW TaWHBI, U YACTHO-IIPABOBOTO PETrYyJIUPOBAHUS
cTpaxoBou TauHbl. [10 3TMM NpHUYMHAM OTKA3 OT KOHUENIMHU CTPAXOBOM TaliHbI HE
ABJISIETCS 11€JIECO00PA3HBIM.

CenieHMs1, TIEPEUNCIICHHBIE B IEUCTBYIONIEH penakuuu ctatb 946 'K PO,
SABJISIFOTCSL  YHUBEPCAJIbHBIMU, IPHUMEHHMMBIMA KO BCEM BHJAaM JOTOBOPOB
cTpaxoBaHus. Pacmmpenue nepedHss TaKuMX CBEICHHUM CTOJKHETCA  CO

CJIOKHOCTAMMU, CBA3AHHBIMHU C TCEM, UYTO MJId Pa3JIMYHBIX BHAOB JI0I'OBOPOB
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CTPaxOBaHUSA O3TOT MEPEUCHb MOXKET ObITh JOMOJHEH pPa3HbIMU CBEICHUSMHU.
M3nuiHe KecTKoe U AETAIU3UPOBAHHOE 3aKOHOJATEIBHOE PETYIUPOBAHUE DTOTO
BOIpPOCA MOXET CHU3UTh YPOBEHb CBOOOJBI JOroBopa B cTpaxoBaHuH. Ciemyer
UMETh B BHUJY, 4YTO YYaCTHUKH CTPAaxOBbIX OTHOLUIEHUH (MpexAe BCEro —
IIPEANPUHUMATENN, HA KOTOPBIX HE PACHPOCTPAHSIETCS 3alIUTa, IPEAOCTABIIIEMas]
3aKOHO/ATEIbCTBOM O MEPCOHAIbHBIX JAHHBIX M BpaueOHOW TallHE) HE JIMIIEHbI
BO3MOKHOCTH CaMOCTOSATENIBHO BKJIIOYUTH B JOTOBOpP CTPAaXOBAaHMS YCJIOBHUSA O
COXpPaHEHMHM B TaliHe TOM WIM HHOM uHPOpMALUU, KOTOpas MOXKET
MIPENOCTABIATHCS MU CTPAXOBUIUKY.

Takum o0pa3om, paciMpeHue NepeyHsl CBEACHU, OXpaHIEMbIX CTPAaXOBOM
TalHOM, TakKe HE SIBISETCS ONTUMalbHBIM pemeHueM. [Io 3TuM npuumHam

nepBoe npetoxenre cratb 946 'K PO npejiaraercss octaBuTh 0€3 U3MEHEHUH.

B 1O Xe Bpems cielyeT YTOYHUTh CaHKIMHM 3a HapylIeHHE OO0sS3aHHOCTH
CTPaxOBILUKA [0 COXPAaHEHUIO CTPAXOBOW TalHBI (BTOPOE MPEUIOKEHHE CTAThbU
946 I'K P®). [1ockonbky ctaths 139 I'K PO yrparuna cuny (PenepajibHbIi 3aKOH

ot 18.12.2006 Ne 231-®3), crneayer OCTaBUTh B 3TOM MPESI0KEHHUH JIMIIb CChUIKY

Ha cTtathio 150 'K P® u MCKIIOUNTH CJI0BA «B 3aBUCHUMOCTHU OT POJIA HAPVIIEHHBIX

IpaB M XapaKTCpa HAPYIICHHI). KDOMC TOro, CjiacayerTr vyKai3aTrb, 4YTO JIMIO,

HApYIIMBIIEE CTPAaXOBYI TalHY, 0053aHO BO3MECTHUTH IIPUIUMHCHHBIC 3THUM

YOBITKH.

B To e BpeMsi HEOOXOAMMO YUYECTh HEKOTOPbIE OCOOEHHOCTU MPUMEHEHUS
IIOJIO)KEHUM O CTPAaxOBOM TaWHE MNPUMEHUTEIBHO K JOrOBOpaM JIMYHOTO
CTpaxoBaHUs, a TAKKE JJOrOBOPAM CTPAXOBAaHMs OTBETCTBEHHOCTH 3a NPUYNHEHHE
Bpeza *KU3HU (3710pOBbI0). B 3THX BHIaxX cTpaxoBaHUs CBEIEHHUS, COCTABISIOLINE
CTPaxOBYIO TaiHy, MOTYT OJHOBPEMEHHO COCTaBJSTh BpadyeOHYIO TalHy U
3alUIIATBCA 3aKOHOJATENbCTBOM 00 OXpaHe 3/10pOBbs TpaxnaaH. B Hacrosiee
BpEMS CTPAaXOBLIMKH, 3aKJIIOYAIOIIME JOTOBOPHI JINYHOTO CTPAaxOBaHUSA W
YKAa3aHHOTO BBIIIE CTPAXOBAHUs OTBETCTBEHHOCTH, CTAJIKUBAIOTCS C TPYAHOCTSAMH,
CBA3aHHBIMM C  MOJy4YeHHMEM HH(pOpMAllMM O  COCTOSIHUM  370POBbs
3aCTPaxOBaHHOTO JUIa (BBITOJONMPHOOpETaTeNs) MaXe B CHUTyalHsX, KOTaa
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3aCTpaxoBaHHOE JIUIO (BBITOJONPUOOPETATENh) MPU 3aKIIOYEHUN JIOTOBOpa A0
CTPAaxOBUIMKY COOTBETCTBYyIollee cornacue. IlpeacraBnsieTcs, 4YTO Takue
TPYIHOCTH B KOHEYHOM CUETE OTPUILIATENIBHO CKa3bIBAKOTCA HA MHTEpECAX CaMHX
3aCTPaxOBaHHBIX JHIl (BBIFOJONPHOOpETATENeH), MOCKOIbKY HEBO3MOXHOCThH
NOJIyYEHHUsI CBEJICHUM O COCTOSHHUM 3J0POBbS 3THX JIAI[ CO3LAET TPYAHOCTH B
YCTaHOBJICHUH OOCTOSITENILCTB CTPaxOBOIO Clydass W MPUHATUU pEUICHUs O
CTPaxOBOW BBIILIATE.

Jns ycTpaHeHus: 3TUX TPYIHOCTEW CIIEIYyET MOCTABUTh BONPOC O BHECEHUU
u3MeHeHu B ctatbio 13 depepanpHoro 3akona ot 21.11.2011 Ne 323-d3 «O6
OCHOBAaX OXpaHbI 37I0pOBbs rpakaaH B Poccuiickoit deneparumy, rae He00X0uMO
OpsIMO yKa3aTh, YTO CTPAXOBIIMK, 3aKJIFOYUBILIUK JIOTOBOP JIMYHOTO CTPAXOBAHMS
WU CTPAaXOBaHHUS OTBETCTBEHHOCTH 3a MPUYMHEHUHU BpElla KU3HU U 3J0POBBIO,
BIIpaBE€ C COTJIaCHsl 3aCTPaxOBAHHOIO JHIA (BBITOAONpPUOOpETaTENs) MOJIy4aTh
UH(OPMAIIUIO O COCTOSTHUU €T0 3/10POBbSI.

B Tex cmydasx, Korza CTpaxOBaHHWE >KM3HHU, 370pPOBbs SIBISAETCA
o0s3aTeNbHBIM  (HAalpuUMep, MNpPU CTPAXOBAHUU >KU3HHU, 3/I0pPOBbsl TAIMEHTA,
YYAaCTBYIOIIETO B KIMHUYECKOM HCCIEIOBAHMM JIEKAPCTBEHHOrO Ipernapara), B
NEHUCTBYIOIIEM  3aKOHOAATENbCTBE HE  NPEAYCMOTPEH  MEXaHW3M  Jlauu
3aCTpaxOBaHHBIM JIMIIOM COTJIACUsl CTPAXOBIIUKY Ha MOJydeHHue MHGOpMAIU O
€ro 37I0pOBBE, IOCKOJIbKY JOTOBOpP CTPaxOBaHUA 3aKiIIO4aeTcs 0e3 ydacTHus
3aCTpaxoBaHHOrO Jmna. Ha mpakTuke 3TO NPUBOOUT K TOMY, YTO COTJacue
3aCTPaxoOBaHHOTO JIMIIA Ha MOJyYEHHE CTPAXOBUIMKOM MH(OPMAIH O COCTOSHUU
€ro 3J0pOBbS OTCYTCTBYET, UYTO B 3HAUMUTEJIbHOM CTENEHH 3aTPyAHSET
OCYILIECTBJIECHUE CTPAXOBIIMKOM CTPAaxOBOM BBILJIATBI MpPH  HACTYIUICHUHU
CTpaxoBOro ciyyas. [1o 3Tum npudrHaM ciieyeT NOCTaBUTh BOIPOC O BHECEHUH B
cratbu 43, 44 ®enepanpHoro 3akoHa ot 12.04.2010 Ne 61-®3 «O6 obparmeHun
JIEKapCTBEHHBIX CPEACTB», cTaThk 31, 32 DenepanbHoro 3akoHa oT 23.06.2016 Ne
180-®3 «O OMOMETUIIMHCKUX KIETOYHBIX MPOAyKTax» (a Takxke, MpuU
HEOOXOUMOCTH, B JIpyrMe 3aKOHOJATENbHBbIC AaKThl, MPEeAyCMaTPUBAIOIINE

00s3aTeIbHOE  CTPaxOBaHUE IKU3HU U  3/0pPOBbs) TMOJIOKEHHH, KOTOpBIC
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o0ecrieunBaii OBl  BO3MOXKHOCTb  TNPHUHATHS ~ 3aCTPAaXxOBAHHBIM  JIUIIOM
MHPOPMHUPOBAHHOIO pEUIeHHs O Jade WiIuM o0 oOTKa3e B Jade corjacus
CTPaxOBIIMKY Ha IOJy4yeHUE HUHPOPMALMd O CBOEM 3JI0pPOBbE B MOMEHT

3aKJIKOYCHUA JOroBOpa JIMYHOI'O CTPpAXOBAHUA.

36. Onpenesenune CTPaxXoBOM CYMMBI npu CTPAXOBAHMH
NpeaNnpUHUMATEILCKOr0 pucka (cratbs 947 'K P®D)

Cratbs 947 'K PO conepKUT npaBuiia ONPEACICHUS] CTPAXOBOM CYMMBI JJIsl
JOTOBOPOB UMYIIECTBEHHOT'O U JIMYHOIO cTpaxoBaHusl. COrJacHO MyHKTY 2 CTaTbU
947 'K P® npu crpaxoBaHMM HMMYLIECTBA WJIA NPEINPUHUMATEIBCKOIO pPHCKA
CTpaxoBasi CyMMa HE JIOJDKHA MPEBBIIATH JIEUCTBUTEIBHYIO CTOMMOCTh
(cTpaxoByI0 CTOMMOCTBH) aKTHUBOB, KOTOPBIE BBICTYNAIOT MNPEIMETOM JI0rOBOpa
CTpaxOBaHUSI.

B To ke Bpems M TIOrOBOPOB JUYHOTO CTPAXOBAaHUSI U CTPaxXOBaHUS
IPaKJAHCKOM OTBETCTBEHHOCTH CTPAxoBas CymMMa OMNPENENSeTCs CTOPOHAMH IO
UX YCMOTPEHHIO 03 KaKuX-Tn00 orpannyeHuit (myHKT 3 cratbu 947 'K PD).

OTMe4YeHHOE pa3jinyue B ONPENEICHUU CTPaXxOBOM CYMMBI CBSI3aHO C
BO3MOKHOCTBIO TMPOU3BECTH TOYHYH) OLIEHKY CTpPaxyemMoro pHCKa Ha JTale
3aKJIFOUYECHUS JOTOBOpa CTpaxoBaHWs. [Ipu 3akiloueHUMM JOTOBOpa JIMYHOTO
CTpaxoOBaHUsl WJIM CTPAXOBaHUS TPaX)JAHCKOM OTBETCTBEHHOCTH MOKHO Y4YECTh
JUIIb BEPOATHOCTh HACTYIUIEHUS CTPaXOBOrO CiIy4yas, HO HE 3apaHee OLICHUTH
peasibHble (PUHAHCOBBIC MOTEPH.

B 370l cBsi3m OomnbIIME COMHEHUS BBI3BIBACT NPHMEHEHHE IMpaBUja O
COOTHOILIEHHH CTPaXxOBOM CYMMBI M CTPaxOBOM CTOMMOCTH K JIOTOBOPY
CTpaxOBaHUs MPEANPUHUMATEIBCKOTO PUCKA.

B cootBerctBuu ¢ nmyHkTtoM 2 ctatbu 947 I'K P® npeanpuHuMaTenbCKui
PUCK — 3TO PUCK YOBITKOB OT MPEANPUHUMATEIIbCKON NEATeTbHOCTH, KOTOPhIE
CTpaxoBaTejb, KaK MOXHO OKHUJaTh, MOHEC Obl MPH HACTYIJICHUH CTPaxoBOTO

ciryyasi.
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[Ipu 3TOM ¢ TOYHOCTHIO OMPENICTUTH Pa3Mep TAKUX OKHIAEMbIX YOBITKOB Ha
ATare 3aKJIIOYEHMS JIOTOBOpAa CTPAaxOBaHMsSI MPEANPUHUMATEIBLCKOTO pPHCKa
MPaKTUYECKHW HEBO3MOXKHO, TaK KaK HE CYIIECTBYET KaKOro-JIndo YHUBEPCAIHLHOTO
crocoba mx mojcydeTa. B 3TOM CMEBICiIE OIeHKa MpeIPUHUMATEIHCKOTO PHUCKA
CONpsDKEHA C TEMH K€ TPYJAHOCTSIMH, MO TPUYMHE KOTOPBIX KaTEropus
«CTPaxoOBOM CTOMMOCTH» HE UCIIOJIB3YETCA B JUYHOM CTPAXOBAHUM U CTPAXOBAHUU
rPaXJAHCKOM OTBETCTBEHHOCTH. PaBHO Kak CJI0KHO CIIPOTHO3MPOBATHh TOYHBIN
pasmep ymiepda OT MNPUUYUHEHUS Bpeda KU3HU U 370pOBbIO, TaK IKe
MpoOJIEMAaTUYHO U OIEHUTh YOBITKHM B MPEANPHUHUMATEIBCKOW IESITEIbHOCTH,
KOTOpPBIE MOTYT OBITH CBSI3aHBI C HAPYIICHHUEM 0053aTebCTBA KOHTPAreHTOM,
CIIOHTAHHBIM HW3MEHEHHUEM KOHBIOHKTYPBI PBbIHKA, HEMOJIYyYEHHUEM OKHUIAEeMOM
npuObLIN U T.1.

Takum  oOpazoM, Jro0asi  corjacoBaHHasi CTOPOHAaMHU  CTOMMOCTh
npeArnoyiaraéMbplXx YOBITKOB B MNPEANPUHUMATEIBLCKON  JIESITEIBHOCTH  OyJeT
SABJISATHCSI BECbMa YCJIOBHOM.

Mexay TeM UMIEpaTUBHBIA CIOCOO OMpPEAENICHUS CTPaxOBOW CTOMMOCTH
JUISL IOTOBOPOB CTPAaXOBaHUS MPEANPUHUMATEIHLCKOTO PHCKAa MOXET OKa3bIBaTh
BJIUSIHME€ HA BO3MOXKHOCTh €r0 OCIApUBAHMS, a TAKXKE€ Ha JCUCTBUTEIBHOCTH
noroBopa (ctates 951 'K PO).

[lo >TUM TpuYMHAM MpeaJIaraeTcsi UCKIIOYUTh yKa3aHUE Ha CTPaXOBYIO
CTOMMOCTh TIPM CTPAXOBAaHUU MPEANPUHUMATEIBCKOIO PHUCKA U TPEIOCTABUTH
CTOPOHAM JIOTOBOpPa BO3MO>KHOCTh YCTaHABJIMBATH CTPAXOBYK) CYMMY IO 3TOMY

BHJIy CTPaXOBaHUS 110 CBOEMY YCMOTPEHUIO.

37. Omnpenenenue crpaxoBoii croumoctu (cratbst 947 IT'K P®) u ee
ocrapuBaHue cTpaxoBIIMKOM (cTtaTthsi 948 I'K P®)

Cornacio myHkty 2 crtatb 947 'K P® cTpaxoBOW CTOMMOCTBIO IO
JIOTOBOPY CTpaxOBaHUsI HMYILECTBA CUYUTAETCS JCUCTBUTENIbHAsT CTOMMOCTH
MMYIIECTBA B MECTE €0 HAXO0KJICHUS B ACHb 3aKIIFOUEHUS I0TOBOPA CTPAXOBAHUSI.
dopMynHpOBKa HA3BAHHOW HOPMBI TPEACTABIISICTCS H30BITOYHO KECTKOW W HE
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COOTBETCTBYIOIIEH MOTPEOHOCTSIM YYaCTHMKOB CTPaxoBbIX OTHomIeHui. [Ipexne
BCETO, TEPMUH «JIECUCTBUTEIbHAsI CTOMMOCTB» C Y4YETOM IIOJIOKEHHU CTaTbh 7/
®denepanbHOro 3akoHa oT 29.07.1998 Ne 135-D3 «O06 o11eHOYHOM JAesATeTHHOCTU B
Poccniickon @enepanum» cieayeT 3aMEHUTh HA TEPMHUH «PBIHOYHAsT CTOUMOCTB).
Kpome TOro, CTOpPOHBI CTpPaxOBbIX OTHOLIEHUN HE JOJKHBI OBbITh JIMIIEHBI
BO3MOXXHOCTH COIVIACOBATh pA3JINYHBIE BApHUAHTHI ONPEICICHUS CTPAXOBOMN
CTOMMOCTH. [IOMHUMO pBIHOYHOM CTOMMOCTH HWMYILECTBA, OIPEACISIEMON Ha
OIPEIEIICHHYIO JaTy U BpeMs, BO3MOKHO COIVIACOBAHHME CTPAXOBOM CTOMMOCTH Ha
OCHOBE CTOMMOCTH BOCCTAHOBJICHUS IOBPEKICHHOIO NMYILECTBA UM €70 3aMEHBI
HAa HOBOE aHAJOTMYHOE MMYIIECTBO. XOTSA s OONBIIMHCTBA JIOTOBOPOB
CTPAaXOBaHUs ONTUMAJbHBIM SIBISIETCS OIPEIECICHUE CTPAXOBOW CTOMMOCTH
MMYILIECTBA Ha J1aTy 3aKJIIOYEHUS TIOrOBOPA CTPAXOBAHUSA U IO MECTY HAXOXKACHUS
UMYILECTBA, JIUIs1 HEKOTOPBIX BHUJIOB CTPaxOBaHMs (HAIpUMEp, CTPaXOBaHUE Ipy3a
B IIyTH) BO3MOXHBI U JpYyru€ BapHaHThl OINpEAENCHUs JaTbl W/WIM MecTa
HAaxO0KJICHUS UMYILLECTBA IS LIEJIEW YCTAaHOBIICHUS €r0 CTOUMOCTH.

C y4eTOM H3JI0KEHHOTO IPEIIaracTcsl YCTaHOBUTh B IIYHKTE 2 cTraTtbu 947
I'K P®, yTo cTpaxoBas CTOMMOCTb ONPEAEISIETCA IO COIVIALIEHUIO CTOPOH. [[ms
UMYILECTBA OHA MOXET OBbITh OINpejesieHa KaK PbIHOYHAs CTOMMOCTh UMYILECTBA
aM00 Kak CTOMMOCTb €r0 BOCCTAHOBJIEHMsI JIMOO 3aMEHbl Ha HOBOE aHAJIOTMYHOE
nMmymectso. [Ipm ompeneneHun CTpaxoBOM CTOMMOCTH Ha OCHOBE PBIHOYHOU
CTOMMOCTH MMYLIECTBA, €CJIM MHOE HE IIPEAYCMOTPEHO JOTOBOPOM CTPAaXOBaHUS,
CTpaxoBasi CTOMMOCTb ONPEAEISIETCS KaK pPBIHOYHAs CTOMMOCTH B MECTE
HaxOXXJCHUS HMYIIECTBA B JCHb 3aKIIOUYEHUS J0roBopa crpaxoBanus. [lpm
OTCYTCTBHUH YCJIOBHS O IOPSAKE ONPEIEICHUS CTPAXOBOM CTOMMOCTH MMYILIECTBA
B JOTrOBOPE CTPAaxXOBAaHMs CUMUTAETCS, YTO COIVIACOBAHA CTPAXOBAasi CTOMMOCTH B
pa3Mepe pacxoAoB, HEOOXOJUMBIX JJsi BOCCTAHOBJIEHHUS IOBPEKICHHOIO
MUMYILIECTBA.

[Ipu 3akiroueHHH JOTOBOpa CTPAXOBaHUS B «KOPOOOYHOM» TMOPSIIKE
CTPAaXOBUIUK allPUOPU OTKA3BIBAETCS OT OLICHKU PUCKA, OT Y4aCTHs B ONPEIACICHUN

CTPaxOBOM CTOMMOCTH CTPaxyeMOIro HMYIIECTBAa M MPUHUMAET Ha ceOs PHUCKHU
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HECOOTBETCTBUSL CTPAXOBOM M JIEWCTBUTEILHOM CTOMMOCTH. JTO HE JIUIIAET €ro
IpaBa 3alMIaTh CBOM UHTEPECHI ¢ moMoulbko ctatbu 948 'K P®, HO Bo3maraer Ha
HEro MOBBIIIEHHOE OpeMsl I0Ka3bIBaHUSI.

B sT0ii cBA3M nenecoobOpa3zHo pekoMeHaoBaTh banky Poccun onpenenurs,
Kakas uHpoOpMalusg JOHKHA OBITh TPENOCTaBICHA HEMOCPEACTBEHHO Ha
«KOPOOOYHOM TPOJYKTE» (KOPOOKE) C ydeToM cherudUuKd 3TOTO TMpoaykTa (B
YaCTHOCTH, K TaKOH MH(POPMAIUH CIEAYET OTHECTH CPOK CTPAXOBAHUSA).

Cratpsa 948 'K P® npeanucheiBaeT, 4To CTpaxoBas CTOMMOCTbh UMYIIECTBA,
yKa3aHHas B JOTOBOpPE CTPaxOBaHUs, HE MOXET OBITh BIIOCJIEICTBUU OCIIOpPEHA, 32
UCKIIFOYEHHEM Cllydas, KOrJa CTpPaxOBIIMK, HE BOCIOJb30BAaBIIMWCS 10
3aKJIIOYEHUS] JOTOBOpAa CBOMM IPAaBOM Ha OIEHKY CTPaxoBOro pucka (MyHKT 1
ctatbu 945 'K P®), Obu1 yMBIIIIIEHHO BBEACH B 3a0IyKJI€HUE OTHOCUTEIIBHO 3TOM
CTOMMOCTH.

[Ipu 3TOM B CyneOHOM MpaKTHKE JAHHOE MOJOKEHHE HEPEIKO TOJIKYETCS
KaKk CcBOeoOpa3Hblii «acTommeby. CoriracHO 3TOMY MOJXOAY CTPaxoBIIHK,
KOTOPBI HE BOCIOJIB30BAJICA CBOMM IIPaBOM Ha OLEHKY CTpPaxOBOIO pHCKa,
JMIIAEeTCs MpaBa Ha OCIAPUBAaHUE CTPAXOBOW CTOMMOCTH MMYILECTBA U HE BIIPABE
BIIOCJIEJICTBHH CChIIATHCS HA T€ OOCTOSITENILCTBA, KOTOPbIE OH MOT Obl 0OHAPYKUTh
Opy pealu3aluu CBOEro mnpapa. Takum 00pa3oM, NEPBOHAYATIBHBIM CMBICH
AHAIM3UPYEMOIO MOJOKEHUS NCKaXKAETCS.

Tak, Hanmpumep, B OOHOM HMX J€J CyJl IPHUIIEN K CIEIYIOUIEMY BbIBOIY:
«coryacHo myHKTy 1 crarbu 945 'K PO nipu 3akiatoueHun 10roBopa CTpaxoBaHHUS
MMYIIECTBA CTPAXOBILMK BIPABE MPOU3BECTH OCMOTP CTPaXyeMOro MMYILIECTBA, a
Opy  HEOOXOJUMOCTH HAa3HAYUTh OKCIEPTU3Y B I1ENAX YCTAHOBIEHHUS €T0
JNEUCTBUTEIBHON CTOMMOCTH. [0 CMBICTY JTaHHOM HOPMBI OCMOTpP CTPaxyemMoro
UMYLIECTBA pacCMaTpUBAETCS 3aKOHOJATENIEM KakK JEHCTBUE, COBEpIIAEMOE
CTPaxXOBIIMKOM B IIEJIIX OIEHKH CTPAaxoBOro pucka. Takum oOpa3zom, OTBETUUK
BOCITOJIB30BAJICSI TIPABOM Ha OLIEHKY CTPaxOBOr0 PHMCKA, YTO JMIIAET €ro npasa

OoCIIapuBaTb CTPAXOBYHO CTOHUMOCTDH aBTOMO6I/IJI$[, YKa3aHHYKO B JOTOBOPC
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CTpaxOBaHHSA, HE3aBHCHUMO OT TOro, Oblla JIM Ha3HaYeHa CTPaxXOBUIMKOM
SKCIIEPTH3a B IIENAX YCTAHOBICHUS €r0 JEHCTBUTENBLHOM cTOMMOCTI» .

B  ngpyrom  geme  BO3MOXXHOCTh ~ OCIAapUBaHUS  CTPaxOBIIUKOM
JACUCTBUTEIHHOM CTOMMOCTH MMYIIECTBA TakXKe Oblila MOCTaBJIeHAa B 3aBUCHMOCTh
OT pealu3aluyd TOCIECTHUM TIpaBa Ha OICHKY CTPaxOBOTO pHUCKA: «npu
CMPAXo8aHUU UMYUWECMBA CIMPAX0BWUK He ObLL TUULEeH B03MOICHOCIIU NPOBEeCMU
OYeHKy npeomMema Cmpaxo8aHus OAs ONpeoeseHUus e20 O0eucmeumebHoU
CMOUMOCIU, OOHAKO MAKUM NPABOM He 80CNONIL30BAILCS, CO2NACUICA C YKA3AHHOU
cmpaxoeameniem — CMOUMOCMbIO  UMYWeCcmed, NoAYYUE  COOMBEmCmeyiouull
CMpAaxo8ou 83HOC U3 pacuyema OAHHOU CYMMbL, 8 CEA3U C YeM He BNpase CCbllambCsl
Ha OanHble 06CmMosmenbecmea npu paccmompenuu oena»®!.

Mexny TeM OIeHKa CTPaxOBOTO pHCKa SBISETCS TMpaBOM, a He
00s13aHHOCTBIO CTpaxoBIIMKa. OTBETCTBEHHOCTh 3a HEOCYIIECTBICHUE HSTOTO
npaBa HE MPEAYCMOTPEHA B 3aKOHOAATEIHCTBE. TakMM 00pa3oM, CTPaXOBIIHUK HE
JIOJDKeH yTpayuMBaTh NPaBO Ha OCMApUBAaHUE CTPAXOBOM CTOMMOCTH TpHU
YMBIIIJICHHOM BBEJICHUW B 3a0NyXJICHWU (HampuMmep, MpH MPEIOCTaBICHUU
CTpaxoBaTejeM JIOKHBIX CBEJCHHI), JaKe €clii OH U MOr OOHAPYXHUTh
HECOOTBETCTBHE JICHCTBUTEILHON CTOMMOCTH UMYIIIECTBA HA dTAre OICHKH PHUCKA.

[To >TuM mpuYMHAM TIpejIaracTcss UCKIIOYUTh CCBUIKY Ha MyHKT | CTaThH
945 TK P® wu3 cratbm 948 T'K P®, TeM cambiM HE CBS3bIBas HANPAMYIO
BO3MOXKHOCTh ~ OCTIAPUBAaHUS CTPAXOBOH CTOMMOCTH C  OCYIICCTBICHHUEM

CTPAaxOBIINKOM IIpaBa Ha OLCHKY CTPaxOBOI'O pUCKaA.

38. Uckirouenue cratbu 950 u3 riaest 48 I'K PO
Cratpsa 950 I'K P® coctouT u3 1ByX MyHKTOB. COINIaCHO MEPBOMY MYHKTY,

B CJIydac, KOoriga MMyHmicCTBO HIIH HpeI[HpI/IHI/IMaTCHBCKI/Iﬁ PHUCK 3aCTPaXOBAHbI

0 Anemsiuronnoe onpexenenue Cankr-IlerepGyprexoro ropoackoro cyna or 14.01.2016 N 33-321/2016 mo neny
N 2-193/2015.
81 Aneysinonnoe onpeenenne CTaBponoibCKoro Kkpaesoro cyna ot 16.02.2016 mo gemny N 33-849/2016.
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JUIIb B YacTH CTPaxoOBOM CTOMMOCTH, CTpaxoBaTelb (BBITOAONPHOOPETATEIND)
BIIPABE€ OCYLIECTBUThH JOMOJHUTEIBHOE CTPAaXOBaHUE, B TOM YHUCIE Yy JPYroro
CTPaxOBIIMKa, HO C TeM, 4YTOObI OOIIasi cTpaxoBas CymMMa IO BCEM JOTOBOpaM
CTPaxOBaHUs HE MPEBBIILIATIA CTPAXOBYK CTOUMOCTb.

CornacHo TyHKTY 2, HecoOto/ieHre nosioxkennit mynkra 1 crateu 950 'K
P® Bneuer nocnencTBus, npeaycMoTpeHHbie MyHKTOM 4 ctatbu 951 'K PO.

[Tonoxxenus crateu 950 'K PO B 3HaunTenbHON CTENEHU AyONIUPYIOT MHBIC
cratbu ['K PO®. U3 niynkra 2 cratbu 947 'K P® crnenyet, 4To cTpaxoBas cymma 1o
JIOTOBOPY CTPaxOBaHUS MMYILIECTBA HE JOJDKHA MPEBBIIIATh €ro CTPAaXOBYIO
croumocts®®>. W3 momoxenuii crateu 947, 949, 951 T'K P® cmemyer, 41O
CTpaxOBaHWE B TIpejesiax CTPaxOBOM CTOMMOCTH (Kak HHUXKE CTpaxoBOM
CTOMMOCTH, TaK U B pa3MeEpe CTPAXOBOW CTOMMOCTH) SIBJISIETCSI AOMYCTUMBIM, H
JUIIb CTPaXxOBaHUE CBEPX CTPAXOBOM CTOMMOCTU JIE€NAET JOTOBOP CTPAaXOBaHUS
HUYTOXXHBIM B COOTBETCTBYIOIIEH 4acTH. BO3ZMOXHOCTH COCTpaxoBaHUsl, TO €CTh
TaKOro0 CTPaXOBAHMS OJHOIO PUCKA HECKOJBKUMH CTPAaXOBIIMKAMHU, IPH KOTOPBIN
KaKJbIi M3 CTPaxOBIIMKOB NMPUHHUMAET Ha ce0si 4YacTh PHUCKA, MPEAyCMOTpeHa
cratbeil 12 3akona 00 opraHuzamuu cTpaxoBoro naeia u cratbeil 953 'K PO.
EauHCTBEHHBIM HOPMATHUBHBIM COJIEpKaHUEM, KOTopoe oTiaudaeT cratbio 950 I'K
P® or ykazaHHBIX BBIIIE CTaTei, SIBJISETCS TO, YTO CTAaThU O COCTPAaXOBaHUU
MPEANOaraloT 3aKJIYEHUE OJHOI0 JIOrOBOpa CTPAXOBaHUA C YYacTHUEM
HECKOJIBKHUX CTPaXOBLIMKOB, B TO BpeMsa kak ctatbsd 950 I'K P® npenmnonaraer
BO3MOYKHOCTb 3aKJIFOUEHHSI HECKOJIBKUX JIOTOBOPOB CTPAaXOBaHUSI.

[To aTM mpuuKrHaM npeasiaraeTcs UCKIOYnTh U3 raaBbl 48 'K PO craThio

950.

39. CooTHOLIEHHUE CTPAXOBOM CYMMBbI M CTPaxoBOM cTOMMOCTH (cTarhs 951

'K PD)

62 Myukr 2 crateu 947 TK PO coumepKUT aHAIOTHYHOE MOJIOKEHHE [UISl CTPAXOBAHMS IPEIIPUHAMATEIBCKOTO
pucka. OfHaKoO B COOTBETCTBHM C pa3aenoM 36 Hacrosmedl Konnennuu mpejyaraercsi UCKIIOUUTh yKa3aHHE Ha
CTPaxoBYI0 CTOMMOCTb IPH CTPaXOBAaHHWU IPEANPHHHMATEIBCKOTO PHCKA M TPEIOCTABUTH CTOPOHAM JOTOBOpA
CTpaxoBaHHUsS BO3MOXKHOCTh YCTAHAaBIMBATh CTPAxOBYID CyMMy II0 3TOMY BHIY CTPaxoBaHHS IO CBOEMY
YCMOTPEHHIO.
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Cratest 951 T'K P® cocrour u3 4YEThIpEX IMYHKTOB M PETYIUPYET
MOCJIC/ICTBUSL TIPEBBIIICHUSI CTPAXOBOM CYMMBI HaJl CTPAXOBOM CTOMMOCTHIO. B
KayecTBe O0OIIero mpaBwia il JOTOBOPOB CTPaXOBAaHMS UMYIIECTBA W
MPEINPUHUMATEIBCKOTO PUCKA 3aKPEIJIEHA HUYTOXKHOCTH JIOTOBOPA B TOW YacCTH
CTPaxOBOM CYMMBbI, KOTOpas IPEBBIIAET CTPAXOBYID CTOUMOCTb. lIpum sTOM
yIUlau€HHasl M3JUIIHE YacThb CTPAXOBOM IMPEMHM BO3BpaTy B ATOM CIydyae HE
TIOJIJIEXKUT.

Cornacio nyHkty 3 crateu 951 I'K PO, 3aBellieHHe CTpaxoBOMl CyMMBI
BCIICZICTBME OOMaHa CTpaxoBaTessl SBISCTCS OCHOBAaHWEM IS TPU3HAHUS
JIOTOBOpAa  HEJEHCTBUTEIHLHBIM W BO3MCIIECHUS  YOBITKOB, TMPUIMHEHHBIX
CTPaxOBIIHKY.

Hamepennoe HepackpbhITHE  ONpEAeNeHHONW  HWH(POPMAIUA  SBIISACTCS
yciaoBUeM M i npuMmeHeHusa cratbu 179 'K PO, xoTopas B JaHHOM ciydae
JEHUCTBYET Kak o00Ilee OCHOBAHME HEACHCTBUTEIBHOCTU CHAEIKH BCIEACTBUE
oomana. B atoit cBsa3u nmynkt 3 crateu 951 I'K PO sBnsercs u3nuimHuM U He
COAEPKUT MOJOKEHUM, TOTOJHSIOMMUX WK yTouHsommX ctatb 179 'K PO.

Eme ogna npo6nema ctaten 951 'K PO cBs3ana ¢ BHyTpeHHEH KoJuTu3nen
OpaBUJl O TPEBBINIEHUM CTPAXOBOM CYMMBbI HaJ CTPAaXxOBOW CTOMMOCTBIO,
coaepxamuxcs B 'K PO. ITynkt 2 ctatbu 947 I'K PO coaepXuT npaBuiio O TOM,
YTO CTOPOHBI JOrOBOpPa HMYIIECTBEHHOIO CTPaxOBAHUS M CTPAXOBAHUA
IPEANPUHUMATEIICKOTO PUCKAa MOTYT HPELYCMOTPETH B IOTOBOPE, YTO CTPaxoBast
CyMMa MOKET MPEBBINIATh JCHCTBUTEIBHYI0 CTOUMOCTb, TOTJA Kak MYHKT 1
crtatbu 951 'K P® 3akperisieT HUYTOXXHOCTH JJOTOBOpPa B TOW YacTH CTPaxOBOM
CYMMBI, KOTOpasi MPEBBIIIAET CTPAXOBYIO CTOMMOCTb. Takum oOpazoM, ojHA
HOpMa C(OPMYIHPOBAHA TUCIIO3UTUBHO W JOMYCKACT TPEBBINICHUE CTPaxOBOUH
CYMMBI HaJl CTPaXOBOM CTOMMOCTBIO, a IpyTasi — UMIIEPATUBHO, TPU3HABASA TaKYIO
BO3MOKHOCTb MPEBBIIICHUS HUUYTOXKHOM.

CrtpaxoBasi CTOUMOCTb COCTaBJISIET OCHOBY JUIsl pacyeTa CTPaxoBOU MPEMUHU.
CrpaxoBarenb, 3aBblllas CTPAXOBYI0 CTOMMOCTb, HANpacHO NEpEIIauruBacT
CTPaxOBYIO IPEMHIO, MOCKOJBKY IMPHU HACTYIUICHUM CTPAXOBOTO Cliyyas OH HeE
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MMEeT MpaBa Ha CTPaxOBOE BO3MEIICHHE B OoiiblieM pa3mepe. B aToM cMmbicie
nyHkT 1 cratem 951 'K P® orTpaxkaer KOMIIEHCAlMOHHBIM MPUHLMUIT B
CTPaxOBaHUH, HE JOITyCKasi BO3MOYKHOCTH OOOTaIleHNs CTPaxoBaTessl BCIEIACTBUE
3aBBILLIEHUS CTPAXOBOM CTOMMOCTH.

Mexny TeMm CTpeMileHHE K TOXKJIECTBY CTPaXxOBOW CYMMBI M CTPaxOBOU
CTOMMOCTH OCJIO)KHEHO TE€M, UTO IOCJICIHSS ONPEAEISIETCS CTOPOHAMU HA MOMEHT
3aKJIFOYECHMUS JOTOBOpA, & HE HA MOMEHT HACTYIUIEHUS CTPAaxOBOTO Clly4as, TEM
caMbIM TIOJBEPrasch pPA3IMYHBIM HENPEABUICHHBIM (akTopaM (KojJeOaHHus Ha
PBIHKE, IPUMEHEHHUE Pa3HbIX METOJIMK OINPEACIIEHHUS CTPAXOBOW CTOMMOCTH U T.1.).
Takum 00pa3oM, HECOOTBETCTBHUE CTPAXOBOM CYMMBI U CTPaxOBOl CTOMMOCTH HE
BCEr/a BBI3BAHO YMBINUICHHBIMU JICUCTBUSIMHU CTPaxoBaTellsl, HO HUMIIEPAaTUBHOE
npaBwio nyHkra 1 crarbm 951 I'K P® He mno3Bosser ydecTb Jlaxe
HECYIIECTBEHHYIO Pa3HUIy MEK/y TaHHBIMU BEJIUYMHAMMU.

B 5TOi c¢BS3M MHTEpECEH KpUTEpUH 3HAYMTEIBHOCTH IIPEBBIIICHMS,
oTpaxxeHHBI B maparpade 74 3akoHa O JOroBope cTpaxoBaHus [epmanuw,
KOTOPBI B ILIEJIOM PETYJIUPYET CUTYalLUIO NPEBBILIEHUS CTPAXOBOW CYMMBI Ha
ctpaxoBoii croumoctsio (Uberversicherung). IIpeBblenne cTpaxoBoii CTOMMOCTH
3HAYUTEIIBHO, €CIM OHO SIBJIIETCS NOCTOSIHHBIM M €0 YCTPaHEHHE IPUBEIET K
OLyTUMOMY CHWXXEHMIO CcTpaxoBoil mpemuu. B ['epmanum cyneOHas mpakTuka
chopmupoBanachk TakuM oOpazoM, 4to mpu paszamie 10% Mexmy CTpaxoBOM
CYMMOM U CTPaxOBOM CTOMMOCTBIO 3HAYUTENBHOCTD IPE3FOMUPYETCH.

[IpencraBisieTcsi, 4TO HE3HAYUTENIBHOE MPEBBIICHUE HE OyAeT HapyliaTh
KOMITCHCALIMOHHBI NPUHIMUI CTPaxOBaHHsA, M MPABONOPSAOK JOJDKEH TakKoe
IPEBBIICHNE JOmycKaTh. JlaHHas Mepa IO3BOJIMT CHAENATh  yCTOMYMBEE
MIPaBOOTHOLIEHUSI MEXIY CTPAaXOBaTEISIMU M CTPAaxXOBIIMKAMHU, HE YrpoXas UM
KaX/blil pa3 HUYTOKHOCTHIO JIOTOBOpA IPH HEOOJBIIUX OTKIOHEHUSX MEXIY
CTPaxOBOM CYMMOW M CTPAXOBOW CTOMMOCTBIO.

Kpome TOro, HeCOOTBETCTBUE CTPAXOBOM CYMMBI M CTPAaXOBOW CTOMMOCTH
4acTO HCHOJB3YETCSl CTPAaxOBIIMKAMM KaK MEXaHU3M 3JI0yNOTpeONeHus s

YMCHBLIICHUA CTPAXOBOI'O BOSMCIICHUA.
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[locnencTtBust B BHJAE HUYTOKHOCTH JIOTOBOpA CTPaxOBaHUS B YACTH
MIPEBBILICHNUS] CTPAXOBOM CyMMBbI HaJl CTOMMOCTBIO U OTKa3 BO BCSKOM CiIy4yae B
BO3BpaTe YIUIAUEHHOW CTPAaxOBOM MPEMHH HE YUYHUTHIBAIOT BCETO MHOT000pa3us
BO3MOYKHBIX CUTYallUid U SIBJISIFOTCSI HECOPA3MEPHBIMU IS TEX U3 HUX, IJI€ TaHHOE
NPEBBILICHNE MPOU3OILIO BCIAEACTBUE OOBEKTUBHBIX MPUYUH U HE OBLIO CBA3AHO C
YMBICJIOM cTpaxoBareins. [locnencTsus B BUI€ HUUTOKHOCTH JTOJKHBI HACTYyNaTh
TOTJa, KOIJIa CTPaxoBaTellb YK€ IpU 3aKIOYEHUH JIOrOoBOpa JACMCTBOBAN C
IPOTUBOIIPAaBHBIM HAaMEPEHHEM H3BJIedYb HEOOOCHOBAHHYI0 HMMYIIIECTBEHHYIO
BbIrOy. Hanpumep, crpaxoBaTesb IpH 3aKJIFOYEHUH JOTOBOPA COOOIAET JIOKHbBIE
CBEJICHUS O CTpaxyeMoM mMyliecTBe. Eciu yMmbIcen CylecTByeT, TO BECh IOTOBOP
CTpaxoBaHUs (HE TOJIBKO B YaCTH MPEBBILIEHUS CYMMBbI) C caMOro Havasa (ex tunc)
Y B ITIOJIHOM 00bEME HUUYTOKEH.

B ciyuwasx, korga y cTpaxoBaTeisi OTCYTCTBYET YMBICET Ha 3aBBILICHUE
CTPaxoOBOW CTOMMOCTH, JOTOBOP IMOJJIEKUT U3MEHEHHIO, a CTpaxoBas MPEMHs IO
HEMY — MPONOPLHOHAIBHOMY IepecueTy. B MHOM ciyyae, HEOCHOBATEJIbHOE
oOoraiieHre BO3HUKHET YXE€ Ha CTOpPOHE CTpaxOBIIMKA B BUJIE COEpEKEHMUS
W3JIMIIHE YIUIAYEHHOW CTPAaXOBOM IIPEMUM.

Takoe pasrpaHdyeHHWE M3BECTHO 3apyOEKHBIM TIpaBomopsiikaMm. B
yacTHocTH, naparpad 74 3akoHa ['epmaHum O IOroBOpe CTpaxOBaHUS COACPKUT
MIPaBUJIO O TOM, YTO E€CJIM CTPaXOBasi CyMMa 3HAYUTEIBHO MPEBBIIIAET CTOUMOCTh
3aCTpaxOBaHHOIO HHTEpeca (CTpaxoBas CTOMMOCTb), Kaxaas CTOpPOHA MOKET
noTpeboBaTh €€ MPONOPIHOHATHHOTO YMEHbBIIICHUSI.

Ecnu crTpaxoBarenp 3akioyaeT JOrOBOP C HAaMEPEHHUEM C IOMOIIBIO
CTpaxOBaHUs Ha OOJBIIYID CyMMYy H3BJI€Yb JJs1 ce0s HeoOOCHOBaHHBIC
MMYIIECTBEHHBIE BBIFOJIBI, TO JOrOBOp HHUYTOXeH. Ilpemuss mnpuuuTaercs
CTPaXOBIIUKY 10 TOTO MOMEHTA, KOT/la OH y3HaJl 00 3TUX OCHOBaHUSIX.

Takum 00pa3oM, npesjaraeTcss UCKIOUUTh NyHKT 3 ctathu 951 'K PO, a
Takke auddepeHIpoBaTh MOCIEACTBUS MPEBBIIICHUS CTPAaxOBOW CyMMBI Haj
CTPaxOBOM CTOMMOCTBIO B 3aBUCUMOCTH OT YMbICIIA. Y MBIIIJIEHHOE CYILIECTBEHHOE

3aBBIIICHUC CTanOBOﬁ CTOMMOCTH HOJIKHO HNPUBOJHUTL K HUYTOXKHOCTHU OOIrOBOpa
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Ha ocHoBaHuM crtatbn 179 I'K P®, ymnmayeHHas npemuss 1O HEMy He
BO3BpAIIIAETCS, @ CTPAXOBIIUK BIIPaBE B3bICKaTh BhI3BAHHBIE 0OMAaHOM YOBITKH.
[Ipy CylIECTBEHHOM HEYMBIIUIEHHOM 3aBBIIIEHUN CTPaXOBOH CTOMMOCTH
JIOrOBOP MOKET OBITh U3MEHEH CYAOM I10 TPeOOBaHUIO CTOPOH. B naHHOM ciydae
CTPaxoBasi CTOMMOCTb ONPEIENIAETCA CYyJ0M C y4yeToM (PAKTUUYECKOH CTOMMOCTH

HMMYHICCTBA HA MOMCHT CTPaxoBOTO CiIydasd.

40. CTtpaxoBaHue OJHOr0 00beKTa OT Pa3HbIX pUCKOB (cTtatbhs 952 I'K P®).
CoctpaxoBanue (crtarbs 953 I'K POD)

B tekymeil penakuuu cratbn 952 I'K PO yka3biBaeTcsi Ha BO3MOXHOCTb
CTpaxoOBaHUsl UMYILECTBA U MPEAIPUHUMATEIIBCKOIO PUCKA OT Pa3HbIX PUCKOB. B
3TOM CJIy4ae JIONMYCKAeTCs MPEBBIINIEHHE COBOKYITHOM CTPaxOBOM CYyMMBbI HaJ
CTPaxoOBOW CTOUMOCTBIO.

B paznene 36 nacrosimel KoHuennuu npeayiaraercst UCKIOYUTh U3 IMyHKTa
2 cratbu 947 'K PO npaBuiao 0 COOTHOIIEHUH CTPAXOBOM CYMMBI U CTPaXOBOU
CTOMMOCTH JUIsl CTpaxOBaHUs MNPEINPUHUMATEIBCKOTO PHUCKAa. B cBs3u c 3THM

HEe0O0X0JIMMO BHECTH M3MEHEeHHs Takxe B NVHKT 1 cratbu 952 'K P®, uckirouns

N3 HCT'O YIIOMUHAHUC O MPCAITPUHNUMATCIIHECKOM PUCKC.

Heo6xonumo Takxke oTMETUTh, uTo hopmyupoBka myHkTa 1 cratbu 952 'K
P® B Tekymed pegakuMM MOXET OBITh HMCTOJKOBaHA Kak paspenaronias
OJIHOBPEMEHHOE CTPaXOBaHUE JUIIb NPHU YCIOBUHU, YTO OJMH PUCK CBSA3aH CO
CTPaxOBAaHMEM HMYLIECTBA, a BTOPOM — C MPEANPUHUMATEIBCKUM PHCKOM
(HanpuMep, CTpaxOoBaHUE AJMHHUCTPATUBHOTO 3/JaHHMS OT MOBPEKICHUS B
pe3yibTaTe MoKapa U CTUXMUHOTO O€JCTBUSA M OT MepephiBa B MPOU3BOJICTBE).
OpHako 1enb CTaThH, KaK MPEACTABIAETCS, COCTOSANA U B TOM, YTOOBI OUH U TOT
*Ke OOBEKT MOr OBITh OJHOBPEMEHHO 3aCTpaxOBaH 110 pPa3HbIM pHUCKaM,
OTHOCAIIMMCS K OJJHOMY BUJy CTpaxoBaHUs (HampuMmep, CTpaxoBaHUE MMYIIECTBA
€ro COOCTBEHHUKOM, apeHAaToOpOM, 3ajJorojiepkareieM M T.I. — KakIbIM
OPUMEHUTENIbHO K CBOeMy uHTepecy). llocme BHeceHus mpenjiaraeMoro

M3MEHEeHUs Takoe npouteHue nmyHkra 1 crateu 952 'K PO Gyner ycuneHo.
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ConocraBnenue nosioxxeHuil craten 953 I'K P® u crateu 12 3akona 00
OpraHu3alliy CTPAXOBOTO JI€a MOKA3bIBAET, YTO CTaThs 12 3aKOHA CONEPKUT Pl
JIOTIOJIHUTENbHBIX ~ IOJIOKEHUH, KOTOpble OE30CHOBATEIBHO OrPAHUYMBAIOT
JeSITeNbHOCTh TI0 COCTpaxoBaHH0. Bo-nepBriX, myHKT 1 crateu 12 mpeanonaraer,
YTO CYLIECTBEHHBIM YCJIOBHUEM JIOIOBOPA COCTPaXOBAHUS SIBISIETCS ONpEESICHUE
J0J€, B KOTOPBIX CTPAXOBIIMKM HECYT OOS3aHHOCTh 110 OCYIIECTBICHUIO
CTPaxXOBOM BBIIIATHI. DTO MOJOKEHNUE BCTYNAET B MPOTUBOPEUHE CO cTaThel 953
I'K P®. Bo-BTOpBIX, MYHKT 2 cTaThu 12 CONEPKUT U30BITOUYHOE TTOJIOKEHHUE O TOM,
YTO CTpaxoBaTelnu (3acTpaxOBaHHBIC JIMIA, BBITOJONPUOOPETATENN) BIIpaBe
oOpatutbcs ¢ TpeOOBaHMEM O CTPaXxOBOHM BBIILIATE K JIIOOOMY CTpPaxOBILIHUKY,
yKa3aHHOMY B JIOTOBOpE COCTpaxOBaHUsA. OJTO TpaBO U B OTCYTCTBUE
CHEIHMATBFHOTO TOJOXKEHHSI BBITEKAET M3 COJAEPKAIIErocsl B HAa3BAaHHOM IyHKTE
yKa3aHUs Ha COJIMIApHBIN XapaKTep OTBETCTBEHHOCTH CTPAXOBIIUKOB.

ITo »TMM mpuyYKHAM mpejuIaraeTcsi IPUBECTH MOJIOKEHUS cTaThi 12 3akoHa
«O0 opraHu3zauy CTPaxoBOTO JIeJa» B COOTBETCTBHUE C MOJIOKEHUSAMHU CTaThu 953

I'KPO.

41. Ymiuara crpaxoBoid mpemuu. OOSI3aHHOCTH CTPAXOBUIMKA YBEIOMHUTDH
CTPaxoBaTeJisi 0 MPOCPOUKeE YILIATHI CTPAX0OBbIX B3HOCOB (cTaTths 954 'K PD)

CornmacHo nyHkty 1 cratem 954 I'K P® mnox crpaxoBoil mnpemueit
OHUMAETCS rara 3a CTpaxOBaHUE, KOTOPYIO CTpaxoBaTeib
(BeITOTOTIPHOOpETATENh) 00513aH YIUIATUTh CTPAXOBLIMKY B TOPSAKE U B CPOKH,
KOTOpBIE YCTAaHOBJIEHBI JOrOBOpPOM cTpaxoBaHus. M3 sToil ¢dopMynupoBku
BBITEKAET, YTO OOS3aHHOCTh MO YyIUIaT€ CTPaxOBOM NPEMHUH MOXKET ObITh
BO3JIOKEHA Ha CTpaxoBaTels JnMOO Ha BeIrogompuodperatens. Mexay TeMm
BO3JIO’KEHHME ATOM OO0S3aHHOCTHU Ha BBITOJONPUOOpETaTENs] BHI3BIBAET CEPbE3HBIC
BONPOCHI, aHAIN3Y KOTOPBIX MOCBsAIIEH pa3aen 27 nacrosmer Konuenuuu. B Hem
npeiaraeTcsi yTOUYHUTh MPABOBOM CTaTyC BBITOJAONPHOOpETATENs, OINpPEACIUB,
Kakue OOs3aHHOCTH IO JOTOBOPY CTPAaXOBaHUS MOTYT OBITb BO3JIOKEHBI HA 3TO

JIMOO U IIPU KaKUX YCJIOBUAX.
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Cepbe3HOl MPAKTUIECKON MPOOIEMON SBIISIETCS BO3JIOKEHHUE OOS3aHHOCTH
[0 yIUIaT€ CTPaxOBBIX B3HOCOB HAa 3aCTPaXxOBAHHOE JIMLO. Takoe MOIoXKEeHue
3aKpEenIoCh B CTPAXOBAHUM KU3HU W 370POBbS 3a€MILIMKOB, BBICTYMAIOIIMX B
KaueCcTBE 3acTpaxoBaHHbIX JuIl. OrjiaTa NpeMUU 3acCTpaxOBaHHBIMHU JIMIIAMHU HE
npenycMoTpena nmyHkroM 1 ctateu 954 'K PO, ognako mmpoko BcTpeyaeTcs: Ha
npakTuke. B HacTosiee BpeMs CTaTyc 3aCTPaxOBaHHOTO JIMIIA MPAKTHUYECKH He
yperymupoBaH. [losTomy HescHO, Kakoi o00BbeM TMpaB U O0sS3aHHOCTEH
OpuUOOpEeTaloT ATH JMIla MO JOroBOpY CTpaxoBaHusA. Bo3HUKaeT cepbe3HbIit
aucOanaHc, Ipu KOTOPOM Ha 3aCTpaxOBAaHHOE JIMIIO Bo3jiaraeTcsi Opems OriaThl
CTPaxOBOW MPEMHH, MPU ITOM €My HE MPEJOCTABISICTCS KaKUX-THOO TpaB W3
J0TOBOpa cTpaxoBaHus. [IpenokeHus mo pemeHno 3Toi mpoOIeMbl CoepKaTCs
B pazzeine 28 Hacrosiei Konnenmuu.

C yd4eToM H3JI0KEHHOIO OO0S3aHHOCTh M0 YIUIATE CTPAXOBOM MPEeMHH
cienyer copMynupoBaTh 0€3 yKazaHUs Ha JIMIIO, HA KOTOPOE 3TO O0A3aHHOCTh
Bozjaraercs. OueBUAHO, YTO B MEPBYIO OYEepe/Ib 3Ta 00SI3aHHOCTh BO3JIAracTcs Ha
cTpaxoBaTens. B OTHenbHBIX ciaydasx 3Ta OOSI3aHHOCTh MOKET HCHOJHATHCS
TPETBUMHU JIUIIAMU  (BBITOJIONPHOOPETATENIIMA M 3aCTPAXOBAHHBIMH JIMIIAMH),
OJIHAKO B ATUX CIIy4asix TpeOyeTcsi perjlaMeHTalus NOCIeACTBUN NMPUHATUS STUMHU
JUIAMU 3TOW 00s13aHHOCTH Ha cels. B cBoro odepenb, 3TH MOCHEACTBUS YMECTHO
yperynupoBaTh B crarthsix riaBel 48 ['K P®, mnOCBSIIEHHBIX MTPaBOBOMY
MOJIOKEHUIO BBITOJONPUOOpETaTENs U 3aCTPAXOBAHHOIO JIUIIA.

[lo »tuM mpuumHaM nOpejuiaraercs B nyHKTe 1 crateu 954 yka3arh: «HOJ

CTpaxoBOM TMpeMHEN TMOHUMAETCs IulaTa 3a CTPaxOBaHHE, MPUUYUTAIONIASICS
CTPAaXOBUIMKY B TIOPSAJIKE W B CPOKH, KOTOPbIE YCTAHOBJIEHBI JIOTOBOPOM
CTpaxoBaHUs».

CornacHo nyHkty 3 crarbu 954 'K P®, ecnum A0roBOpOM CTpaxOBaHUS
PEeIyCMOTPEHO BHECEHUE CTPaxXOBOM MPEMUU B PACCPOUKY, JOTOBOPOM MOTYT
OBITH OTIPE/IETICHBI TTOCIICCTBUAS HEYIUIATHl B YCTAHOBJICHHBIC CPOKU OUYEPETHBIX

CTpaxoOBbIX B3HOCOB.
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Ha mpakTuke B JOTOBOpHI CTPaxOBaHUs OOBIYHO BKIIIOUAIOTCSA YCIOBUSA O
TOM, YTO IPHU HEOIUIATE€ OYEPEIHOIO CTPAXOBOIO B3HOCA JOrOBOP CTPAaXOBAHUS
aBTOMATUYECKU ITpeKpaiaercs. [I[puMeHstoTCs TakKe IMOJI0KEHUS O IIPEKPAICHUN
WIM TPUOCTAHOBIIEHUH CTPAXOBOTO TIOKPBITHS, O TMpPaBe CTPAXOBLIMKA Ha
OJTHOCTOPOHHUIM OTKa3 OT JOTrOBOpa CTPaxOBaHHs B Clly4ae, €CIM O4YEepEIHOU
B3HOC HE OB OIJIAaYEH B YCTAHOBJIEHHBIN CPOK.

Cama no ceGe BO3MOKHOCTb YCTaHOBJIEHUSI JJOTOBOPOM HEOJIaronpHusTHbIX
NOCJICACTBAN HEYIUIAThl OYEPEIHBIX CTPAXOBBIX B3HOCOB HE BBI3BIBAET COMHEHUM.
JIoroBop CTpaxoBaHUs SBISETCS BO3ME3JHBIM, M IPEAOCTABIECHUE CTPaxOBOIrO
MOKPBITUS JIOJDKHO OBITh OOYCJIOBJIEHO BHECEHHMEM IUIAThI 3a cTpaxoBaHue. Jlis

YCTPAHCHUA COMHeHHﬁ, BO3HUKAIOIMINX B HACTOAIICC BPCM B cyzxe6H0171 IMIPAKTHKC,

B nyHkte 3 crtathu 954 'K P® memecooOpa3HO yka3aTh, YTO K IOCIEACTBUSIM

HCVIIIATBI B YCTAHOBJICHHBLIC CPOKH OYCPCAHBIX CTPAXOBBIX B3HOCOB MOKCT

OTHOCHUTBCS, B YACTHOCTHU, OJHOCTOPOHHUM BHCCVI[C6HBIﬁ OTKa3 CTpaxoBIIMKA OT

norosopa crpaxoBauus (nyHKT 1 ctaten 450.1 'K P®D).

B 10 e Bpems mepeducieHHBIC BBIIIEC YCIOBUs, BKIFOYaEeMbIE B JJOTOBOP B
COOTBETCTBUM ¢ MOyHKTOM 3 ctathu 954 'K P®, HemocTtaroyHO 3allMINAOT
MHTEpPEChl CTpaxoBaTeyie, MOCKOJBbKY IIO3BOJISIOT CTPAxXOBIIUKY TPUMECHHUTH
MOCJICICTBHUS MPOCPOUYKH B CHITY caMoro ee (akrta, 6e3 U3BEIICHUsI CTpaxoBaTess O
JOMYIIIEHHOW TPOCpPOYKe © 0€3 TMPeaOoCTaBleHUs JILIOTHOTO CpOKa ISt
UCIIOJTHEHHUS 00S3aHHOCTH MO yIJIaTe CTPaxoBOr0 B3HOcA. Takoe IMOJoKeHUue He
BIIOJIHE COOTBETCTBYET ILIEIsIM 3aKOHOAATEIbHOTO peryiaupoBaHusd. Crenyer
HUCXOJUTh U3 TOTO, YTO CTOPOHBI, 3aKJIIOUMBIIKE JIOTOBOP CTPAXOBAHUS, UMEIOT
CBOCH IIEJIbI0 CO3J]JaHUE CTPAXOBOM 3alllUThl HAa OOYCIOBJIEHHBIA JOTOBOPOM
nepuos BpeMeHu. IIpocpouka ymiaaTel OYEPEIHOTO B3HOCA CO  CTOPOHBI
CTpaxoBaTelsl MOXKET HMeThb TEeXHMUeCKui xapakrep. HeobGxomumo co3naTh
YCIOBHUSL JIJIi COXPAaHEHUs CTPaxOBOM 3alllMThl B CiydasX, KOTJa HapylleHHe
O00SI3aHHOCTH ~ CTpaxoBaTeJsl MO  OIjlaTe€  OYepPEAHOr0  B3HOCA  HOCHUT
HE3HAYUTENIBHBIN XapaKTep, U CTpaxoBaTeIb MOXKET B Pa3yMHBIA CPOK HCIIPABUTh

JOMYLIEHHOE HAPYIICHHE.
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N3yuenue 3apyOeKHOTO OMBITAa MOKA3bIBAET, uTo B mpaBe EBpomnsr u CIHIA
MPeyCMOTPEHA 00s13aHHOCTh CTPAXOBIIHUKA U3BECTUTH CTPAXOBATENSI O MTPOCPOUKE
yIUIaThl OYEPETHOTO CTPAaxoBOro B3Hoca. [Ipu »ToM mpaBo cTpaxoBIMKa HA OTKA3
OT JIOTOBOpa CTpaxoBaHHUs OOYCIIOBJICHO HAIpPaBICEHUEM STOTO H3BEUICHUS U
UCTECYCHHEM YCTAHOBJICHHOTO B HEM CPOKa.

Hanpumep, crarbs  RI113-4  CtpaxoBoro  koaekca  DpaHUUU
IIpeayCMaTpUBaeT, YTO, €CJIU JOIOBOPOM MPETyCMOTPEHA MEPUOIUYECKAs yIliaTa
npemMuii (B3HOCOB), CTPAXOBIUK 00513aH U3BECTUTh CTPAXOBATENsl WM UHOE JIUIIO,
Ha KOTOPOE BO3JIOXKEHA 00sI3aHHOCTD YIUIATUTH MPEMHIO (B3HOC), O CPOKE U CyMMeE
omnatel. [IpaBo cCTpaxoBIIMKAa NPUOCTAHOBUTH CTPAaxOBOE IMOKPBITHE WU
pacTOprHyTh JOTOBOpP CTpPaxoBaHUs OOYCIIOBJIEHO MOJYYEHHEM CTpaxoBaTesieM
OTJIEJIbHOTO M3BEIIEHHA O MPOCPOYKE YIUIATHl CTPAaxOBOM MpeMuu (B3HOCA).
Cornacno cratbe L113-3 CrtpaxoBoro kojekca ®@paHUHUM, CTPAXOBOE MOKPHITHE
MOKET OBITh MPUOCTAHOBIIEHO CTPaxXOBIIMKOM, TOJBKO €CJIM CTpaxoBaTelb
MPOIYCTUJ JIBFOTHBIA CPOK JUIsl  OIUIaThl MNpeMUM (OYEpEeIHOro B3HOCA),
CTPAaXOBIIMK M3BECTHJI CTPaxoBaTeNsl O MPOCPOYKE, U C MOMEHTa HU3BEIICHMS
nponuio He MeHee 30 aHeil. M3BelieHre HaMpaBSIETCsl CTPAXOBATEIIO 3aKa3HBIM
MUCBMOM M JIOJDKHO COJIEpKaTh SICHOE yKa3aHWE Ha OO0S3aHHOCTh CTpaxoBaTels.
OHO He MOXKeT ObITh HAIpPABJICHO paHEe, YEM HCTEUET «IbIOTHBII) MEPHOJ s
ymiatel npemun (10 guedt wim Oonee ANUTENbHBIM TMEPUOJ, YKa3aHHBIA B
noroBope). CTpaxoBIIMK BIpaBe pPacTOPrHyTh AoroBop uepe3 10 nHed mocrne
ucreuenus 30-THEBHOTO CpOKa, YKA3aHHOTO BHIIIIE.

[Taparpader 37-39 3akona ['epmanmm O JOTOBOpPE CTPAXOBAHHS TaKKe
peIycMaTpUBAIOT OO0S3aHHOCTb CTPAXOBIIMKA IO HAIMpPaBICHUIO YBEIOMIICHHIM
CTpaxoBaTEeN0 IpPU HEyIUlaTe CTPaxOBbIX B3HOCOB. Ilpum Heymiare nepBoro
CTPaxOBOTO B3HOCA CTPAXOBIIUK OCBOOOXKIAETCS OT MCIIOJHEHMS JIOrOoBOpa IpH
YCIIOBUM, YTO OH YyKa3zall CTPaxoBaTeN0 OTACIIbHBIM COOOIIEHUEM WM SIBHBIM
YKa3aHUEM B IIOJMCE Ha IOPUAMYECKUE MOCIEACTBUS HEYIUIAThl NMEPBOr0 WU
€AMHCTBEHHOTO B3HOca. [lpu Heomyare TNOCIEAYIONIMX B3HOCOB IMPaBO

CTpaxoOBIIMKa Ha OTKa3 OT A0roBOpa BO3HHUKACT IIPpU YCJIOBHM HAIIPaBJIICHUA

131



CTpPaxoBaTe0 MUCHbMEHHOTO COOOIIEHUSI O HEeoIIaTe, CoJep Kallero ykasaHue Ha
CyMMy CTPaxOoBOI'O B3HOCA M TOCJIEICTBUSA Heomuatel. B  coobmenun
YCTaHABIUBACTCS  JIOTIOMHUTENBHBI CPOK JUIS HWCIOJHEHHUS OO0SM3aHHOCTH.
CTpaxoBIIMK BIIpaBe OTKa3aTbCsi OT JAOrOBOpa JHUIIb IOCJIE HCTECYCHUU
JIOTIOJTHUTETHBHOTO CPOKA.

B crpaxoBoii ropuamdeckoit smrepatype CIIA ormewaercs, d4TO
CTPaxOBIIUK HECET O0S3aHHOCTh M3BECTUTh CTPaxOBaTeNd O MPOCPOUYKE YILIATHI
OYEPEHOrO CTPAXOBOro B3HOCA%. B COOTBETCTBUM CO CTaHIAPTHON OTOBOPKOM,
ucrnonp3dyemoir Ha JlmoitmoBckom peiHke (LSW-3001 premium payment clause),
CTPaxOBIIMK O00s3aH HANpaBUTh CTPAXOBATEII0 YBEIOMIIEHHE O PACTOPKEHUU
JOTOBOpa B CBSI3M C HEOIUIATOW TMPEMHH, B KOTOPOM CTPaxoBaTesro
MPEIOCTABISACTCS  JOMOJIHUTEIBHOE BpeMs Ha oruiaty npemud. Ecnm mpemus
OIJIAYMBACTCS B TEUCHHE YKAa3aHHOTO CPOKAa, TO YBEJAOMIICHHE O PAaCTOPKEHUH
ABTOMAaTUYECKH CUUTACTCS OTO3BAHHBIM.

Takum oOpa3om, B 3apyOeKHOM 3aKOHOJATEIHCTBE MpoOieMa, CBsI3aHHAs C
M3BEIICHUEM CTpaxoBaTeNii O MPOCPOUYKE OIUIAThI OYEPETHOTO B3HOCA, pellieHa
JI0CTATOYHO eAuHOo00pa3Ho. [loCKONbKY CyIecTBOBaHHE JTOW MPOOJIEMbI B
POCCHUICKOM TIpaBe NTPHUBOJUT K HEJOCTATOYHOW 3alldTe CTpaxoBaTeNs U K
HapyIICHHI0 OajlaHCca WHTEPECOB CTOPOH JOTOBOpa CTPAXOBAHWS, TMpeIaracTcs
NPEeyCMOTPETh B POCCHMCKOM IpaBe OO0S3aHHOCTh CTPaxOBIIMKAa H3BECTUTH

CTpaxoBaTcCJIsd O IMPOCPOYKE YIUIATBI OYCPCAHOIO B3HOCA. I[JI}I 9TOTrO IIpcajaaracrcsa

onoJHUTH TVHKT 3 ¢ctathd 954 'K PO cienyonmmu npeuioKeHUsIMA.

«lIpu npocpouxe yniamvl 0uepeOH020 B3HOCA CMPAXOBUUK 0053aH
HaAnpagums CmMpaxo8amento U U3BECMHbIM CMPAXOBUWUKY JTUYAM, 6 NOJb3Y
KOMOPbIX 3aKNI0YEH 002080p CMPAX08AHUS, Y8e0OMIeHUe 00 3MOM C YKa3aHuem
pasmepa 603HUKWE 3A00JIHCEHHOCMU U HOB8020 CpPOKA Ol ee Onaamsl. JmMom
HOBblUL CPOK He Moxcem Oblmb MeHee 7 pabouux OHell ¢ MOMEHmMA HNOJYYEeHUs

y6€00MJZ€Hu}Z cmpaxosameem.

63 Robert E. Keeton, Alan 1. Widess, James M. Fisher. Insurance Law. A Guide to fundamental principles, legal
doctrines and commercial practices. West Academic Publishing. USA. 2017. p. 505-507.
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B cayuae, ecnu 63noc ynnauen 6 meuenue yCmaHo8IEHHO20 HOB020 CPOKA,
obsa3amenbcmeo  cmpaxoeamens — CUUMAemcsi  UCNOJIHEHHbIM — HAOAeHCAUUM
obpazom.

llocnedcmsus, npedycmompennvie 0020860pOM CMPAX08AHUS HA CAYUAU
NPOCPOUKU, 3a UCKTIOUEeHUEM 3a4ema NPpoCPOUeHHO20 CIMpaxo8020 83HOCA (NYHKM
4 cmamou 954 I'K P®), npumeHsaromecs moavko npu yCio8uu, Ymo npocpoyeHHblll
83HOC He Oblll ynjiadeH 6 meueHue H0B020 CPOKA, YCMAHOBIEHHO20 8 Y8e0OMIEeHUU
CMPAxo8UIUKa.

Crnenyet takxke ykazaTh B myHKTe 3 ctathu 954 'K PO, uto, ecnu nHoe He
IIPEAYCMOTPEHO 3aKOHOM, B ClIydae OJHOCTOPOHHETO OTKa3a CTPAXOBIIHKA OT
JOTOBOpA CTPaxOBaHUsl WM HMHOTO MPEKPAIIECHUS CTPAXOBOIO IMOKPBITUSA 10
JOTOBOPY ~ CTPAaxOBUIMK 00s13aH  BO3BPATUTh CTPAXOBATENI0 IPEMHUIO 32

COOTBeTCTBYIOH_II/Iﬁ IMCPHUOJd, KOraa CTpaxoBasd 3aliuTa HC IIPCAO0CTABIIAIACE.

42. 3amena Boirononpuodperares (crarbst 956 'K P®D)

Cratea 956 'K P® B neicTByIOLIEW peIakuMU MNPEAyCMaTPUBAET, UYTO
CTpaxoBaTeIb BIPABE 3aMEHUTH BBHITOJONPHUOOpETATENSI, HA3BAHHOTO B JIOTOBOPE
CTpaxOBaHUsA, JIPYTUM JIHUIIOM, NMHUCHBbMEHHO YBEIOMHUB OO0 HSTOM CTpPaxOBIIMKA.
3ameHa  BbITOJONpUOOpeTaTenass MO  JOrOBOPY  JMYHOIO  CTpaxoBaHUS,
Ha3HAYEHHOI'O C COTJacHus 3aCTPAaXOBAHHOTO JIMIIA, JOMYCKAETCs JUIIb C COrJiacusi
sToro nuna. Takas 3aMeHa JOIMyCKaeTcsl 10 TeX MOp, MOKa BBITOJ0NPUOOpeTaTesh
HE BBITIONHUI KaKyI-TH00 U3 00sI3aHHOCTEH MO JOTOBOPY CTPAXOBAHUS WIIA HE
MIPEABSIBUJI CTPAXOBIIUKY TPEOOBAHWE O BBIILJIATE CTPAXOBOTO BO3MEIICHUS WITU
CTPaxOBOW CYMMBI.

N3ydenne nmpakTUKU TPUMEHEHUS! JAaHHOW HOPMBI MOKAa3bIBAET, YTO HUYEM
HE OrpaHUYEHHOE I[IPaBO CTpaxoBarelis Ha 3aMEHy BBITOJONpUOOpeTaTers,
Ha3BaHHOI'O B JOTOBOpE, W, HANPOTUB, HEBO3MOXHOCTb TaKOW 3aMEHBI MOCIE
COBEPIIICHUS BHITOJAONIPUOOpETATENEM ACUCTBUH, yKa3aHHBIX B cTaThe 956 'K PO,
MOKET MPUBOAUTH K HAPYIICHUIO HHTEPECOB BbIroionpuodperarens. Hampumep, B

clly4ae MpeAOCTaBICHHs CTPaxoBaTejIeM UMYIIECTBA B oOecreueHue TpeOoBaHUs
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0aHKa, BBIAABIIETO KPEAUT, OAHK SIBISIETCS BBHITOJONPHOOPETATENEM 10 IOTOBOPY
CTPaxOBaHUS TaKOTO UMYIIECTBA. 3aMeHa OaHKa-BBITOJONPHOOPETATENs] HA UHOE
JIMLO BEAET K CHIXKCHMIO TAPAHTUH 10 BO3BpATy KPEINTA.

[IpencraBisieTcsi, 4YTO TOJAXOJ K OCHOBAaHHUSAM M YCJIOBHUSIM 3aMEHBI
BBIF0JIONPHUOOpETATENS B JOTOBOPE CTPAXOBAHUS JOJKHBI ObITh 00Jie€ THOKUMU.

Hanpumep, B CHIA BelzensieTcss Ba BuUJa BeIrojgonpuodOperarencii: 1)
«HE3aMEHSIeMbIH» BBITOJIONPUOOpETaTeNh — JIMIO, Ha3BaHHOE B JOTOBOPE
CTPAaxOBaHUs B KA4eCTBE YIPABOMOYEHHOIO Ha IOJYYEHHE CTPAXOBOM BBIILIATHI
(WM  HECKOJBKO TaKWX JIML, KOTOpPbIE MOryT 3aMEHUTh Jpyr Jpyra
MOCJIEIOBATENbHO). Takoe JHUII0 HE MOXKET ObITh 3aMEHEHO CTpaxoBaTeleM Ha
MHOE JIMI0 B TEUEHUE BCErO0 CpOKa JIEHCTBUS JIOTOBOpa CTpaxoBaHUs; 2)
«3aMEHSIEMBbII»  BBITOJONPUOOpETaTeNh — JIMIO, Ha3BaHHOE B JIOTOBOPE
CTPAaxOBaHUs B Ka4eCTBE yIPABOMOYEHHOI'O HA IMOJYYEHHE CTPAaXOBOW BBIIUIATHI,
KOTOPOE MOXET ObITh 3aMEHEHO CTPAaxoBaTeJIeM Ha MHOE JIMIO0 B TEYEHHE CPOKa
neicTBus aoropopa crpaxoBanus. Kpome toro, B mpaktuke CIIA paznuyaror
[EPBOHAYAJIBHBIX BBITOAONPHOOpETAaTENed — JMI, MOJIYYarolUuX CTPaXOBYIO
BBIIUIATY NPH HACTYIUICHMM CTpPaxoBOrO Ciy4as, M BTOPUYHBIX — JIHII,
NOJIyYArOIIMX CTPAXOBYHK BBIIUIATY B Cllydae, €CIM CMEPTh I[EPBOHAYAIBHOTO
BBIFOJIONPUOOpETATENSI UMENA MECTO JI0 HACTYIUIEHUS! CTPAXOBOI'O CIIydasl.

OTO TMO3BOJSET BBICTpaWBaTh Oojiee TMOABIXKHYIO MOJETh JOrOoBOpa
CTPaxOBaHUs B NOJIb3Y TPETHEIO JINLA C YYETOM MHTEPECOB KaK CTPaxoBaTelIs, TaK
U BBITOI0NproOpeTaTeneii (OCHOBHOTO U 3aMEHSIOIINX ).

B 3akononarensctee @pannuu u ['epmManny cienuanbHBIX MIPABUII O 3aMEHE
BBIFOJIONpUOOpETaTENIel HE COJEPKUTCA. 3aKOH O IpaBax TPETbUX JIMI[ B
noroBopax 1999 roma BemukoOputanuu (Contracts (Rights of Third Parties) Act
1999) comepkUT AMCTIO3UTUBHYIO HOPMY, COIJIACHO KOTOPOM, €CIIM TOTOBOPOM HE
YCTaHOBJIEHO MHOE, CTOPOHBI HE BIIPABE €0 aHHYJIUPOBAThH JIMOO UCKIIIOYATh WIN
M3MEHATDH MpaBa TPETHETO JHIA O0€3 ero Corjacusl B Clydasx, €CJIU TPEThE JHIIO
[0JIarajoch Ha YCJIOBHUSA JI0roBOpa (M JODKHHUK 3Hal 00 3TOM) WIM Pa3syMHO
MCXOJIAJIO U3 TOTO, YTO JOJDKHUK JIOJDKEH OBLT IPeABUACTH 3TO (cTaths 2 (1)).
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Crnenyer oTMETHUTB, 4TO cTaThell 253 Koaekca ToproBoro MmoperaBanus PO
CTPAaxOBaTEIK IIPEIOCTABICHA BO3MOXHOCTb 3aKIIOYUTL JOrOBOP MOPCKOIO
CTPaxOBaHUs B TOJb3y BBIFOJONPHOOpETATENs], NPSIMO Ha3BaHHOTO B JOTOBOPE
CTPAaXOBaHUs, WM «3a CUET KOI0 CIAeAyeT» (Ha MPEAbSIBUTENS).

C yLIéTOM HU3JIOKCHHOT'O HPCACTABIIACTCA H€JI€COO6D8,3HBIM N3MCHUTDH

nosiokeHusd ctatbu 956 'K P®, chnemaB €€ NWCIIOZUTUBHOU. IDTO ITO3BOJIUT

o0ecneunTh OOJBIIYI0O CBOOOIY CTOPOH JOTOBOpAa CTPAaXxOBAaHUSA B OINpPEACICHUH
MpaBWJI 3aMEHBI  BBITOJONPHOOpETaTeNed 10 JIOTOBOPY, B TOM  4YHCIE

YCTAHOBJICHUM 3allp€Ta Ha €ro 3aMCHY. B kaudecTBe OCHOBHOIO MpaBujia CICAYET

YCTaHOBUTH, 4YTO BBIFOI[OHDI/IO6DCT3TGJ'IB MOXKET OBITh 3aMEHCH CTPaxoBaTCJICM,

€CJIM MHOC HC NIPCAYCMOTPCHO AOT'OBOPOM CTPAXOBAHMA.

Kpome Toro, B crarbto 956 I'K P® crnenyer BKIIOYUTH MOJIOKEHUE O TOM,
4TO CTpaxoBaTellb, OCYIICCTBISIONIMK 3aMEHY BBITOAONPHOOpETaTeNs, 00s3aH
NUCHbMEHHO YBEIOMHUTH OO0 3TOM HE TOJBKO CTPaxOBIUKA, HO U 3aMEHSIEMOTO
BBITOZIOTIpUOOpeTarenss. Takum oOpazom OyaeT MAOCTUTHYT OajaHC MEXTY
MHTEpECaMH CTPaxXoBaTesl, KOTOPBI, €CIIM 3TO MPaBO HE MCKIIIOUEHO JIOTOBOPOM
CTpaxOBaHHSA,  MOXET  3aMEHUTh  BBIFOJONpHOOpEeTaTeNs, U  CaMHUM
BBITOIONIpHOOpETaTeNIeM, KOTOPBIN, KaK MPEACTABISCTCS, B JIIOOOM CiIy4ae UMeeT
NpaBo Ha MOIy4YeHHe HH(OPMAIIMK O CBOEM CTaTyce.

[TockonpKy BBITOJONPHOOPETATEh MOXET OBITh HE TOJIBKO HAMpsAMYIO
Ha3BaH B JIOTOBOpPE CTPAaxXOBaHMs, HO U WHBIM 00pa30M Ha3HA4Y€H CTpaxoBaTejeM

(B 4acTHOCTH, IIyTE€M YyKa3aHUS Ha CIOCOO €ro omnpenesieHus), NpeacTaBisercs

TaKXe 1ejiecoo0pa3sHpiM B riepBoM adzarie cratbu 956 'K PO 3ameHuTs CiioBa

«HAa3BAHHOT'O B AOT'OBOPC CTPaxoBaHUA) CJIIOBAMHU «HA3HAYCHHOI'O CTPAXOBATCJICM

110 JOT'OBOPY CTPaxOBAaHU).

Kpome Toro, B cyeOHOM MpakTUKE BOSHUKAIOT CIOKHOCTH C MPUMEHEHHEM
BTOporo  ab63ama cratbm 956 I'K  P®, Onokupyromiero  3aMeHy
BBITOJIOTIPUOOpETATENIS: HEOOXOAMMO OTPEICTUTh, COBEPIIICHUE KaKUX JCHCTBUN
CTpaxoBaTEeJIeM O3HA4YaeT BBIMOJIHEHUE KM OOS3aHHOCTEM WM MpeAbsBICHHUE
TpeOOBaHMS o JIOTOBOPY CTpaxoBaHU4. Tak, HCTIOJTHEHUE
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BBITOJIOTIpUOOpeTaTesieM  OOS3aHHOCTH TIO  TMPEACTaBICHUIO  WH(OpMaIuy,
HEOOXOAMMOM JJIS OTIPE/ICTICHUSI CTETICHH PUCKAa B MOMEHT 3aKJIIOUCHUS JIOTOBOpa
(cratbs 944 T'K P®D), He MOKET MPEnsTCTBOBATH 3aMEHE BHITOJIONPUOOpETATENS B
nociuenyomeM. B To ke Bpems COBEpPIICHUE IECUCTBUU MO MPEACTABICHUIO
JI0Ka3aTeIbCTB HACTYIUIEHUSI CTPAXOBOIO CIIy4as CBUJIETEIIbCTBYET O BBIPAKEHUU
BBITOJIONIPUOOpETaTEIeM BOJIM Ha MOJyYEHUE CTPaxoBOro Bo3MelleHus. Kpome
TOTO, K OOSI3aHHOCTSIM, WCIIOJTHEHHE KOTOPBIX SIBHO HAMPABICHO HAa IOJTy4YCHUE
CTPaxoBOro BO3MEUIEHUS U PENSATCTBYET JanbHEUIIEen 3aMeHe
BBITOJIONIPUOOpETATENS, OTHOCHUTCS yIUlaTa BBITOJONpPUOOpETaTesieM CTPaxoBOM
npemun. llepeuncnenue B 'K P® Bcex 00sS3aHHOCTEH, WCIOTHEHHE KOTOPBIX
«ONOKUpPYET» 3aMEHY BBIFOJIONPUOOpETATENsl, HE TMPEJCTaBISETCS BO3MOXKHBIM.
Onnako, Kak NPEACTaBISETCS, MPU BO3HHUKHOBEHUH CIIOPOB MO MPUMEHEHUIO
BTOporo abzama crate 956 'K P® nomkeH mpuMmeHSThCS HE (QopMalbHBINA, a
TEJICOJOTUYECKUIM TOAXO0/, COIIaCHO KOTOPOMY 3aMeHa BBITOJONpUOOpeTaTens
HEBO3MOXKHA, €CJIM OH BBINOJIHUI HE JI00YI0 OOS3aHHOCTh MO JOTOBOPY
CTpaxOBaHHUsA, a TaKkyl OOS3aHHOCTb, KOTOpas SIBHO CBHUJETEIHCTBYET O €ro
HaMEpPEeHUW TMOTPeOOBAaTh WCIOJHCHUS JOTOBOpa  (BBIIATHI  CTPAXOBOTO

BOSMCHICHI/IH) B CBOIO I10JIB3Y.

43. IlpunocraHoB/ieHHE CPOKA JEeMCTBHUS A0roBopa crpaxoBanusi (crarbsi 957
I'K P®D)

B nynkre 3 crarbu 954 I'K PO yka3zaHo, 4To0, €Ciii JOrOBOPOM CTPAaXOBAHUS
IIPELYCMOTPEHO BHECEHHE CTPAXOBOM NMPEMHUHU B PACCPOUYKY, JOTOBOPOM MOTYT
OBITh ONPEJIEIEHBI MOCIEICTBUS HEYIUIAThl B YCTAHOBJIEHHBIE CPOKU OYEPEIHBIX
CTPaxOBBIX B3HOCOB. BO MHOTMX CTaHIAPTHBIX ITPABWJIAX CTPAXOBAHMS B Ka4ECTBE
TAKOIr'0 IOCJIEACTBHS MPELyCMaTPUBACTCSl IPUOCTAHOBJICHUE JIEUCTBUS JOrOBOpa
CTPaxXOBaHUS.

JlaHHO€ yCIIOBHE MPUBOIAUT K CEPHbE3HON MTPABOBOM HEOIPEICICHHOCTH, T.K.
POCCHIICKOMY JIOTOBOPHOMY IIpaBy MHCTUTYT IIPMOCTAHOBJICHUS JCHCTBUSA

A0rosopa HC HU3BCCTCH U, CJICOOBATCIIBHO, IIpaBOBLIC IHOCICACTBHUA
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MIPUOCTAHOBIICHHUS JIOTOBOPA HE yPEryJIUPOBaHbL. DTOT BOMPOC HE OBLIT MPEIMETOM
rITyOOKOTO TEOPETUYECKOTO HUCCIEAOBAHNUS.

B ciyyae mpuocTaHOBICHHS JIEHCTBUS JOTOBOPA BO3HHUKACT Psijl BOIIPOCOB,
Ha KOTOpBIC MOKa HET OAHO3HAYHOrO OTBEeTa. UTO B MEpHOjA MPHOCTAHOBICHUS
NPOUCXOANT C camMuM JoroBopoMm? OH TpeKpamiaeT CBOE€ JCHUCTBHE W 3aTeM
3aKJIFOYAeTCsl BHOBh Ha MPEKHHUX YCIOBHUSAX HA OCTABIIMKCS OT MEPBOHAYAIBHOTO
CPOK JEHCTBUS, WK OH MPOJIOJDKAET ACHCTBOBATH, HO B 9TOT MEPUOJ BPEMEHHU HE
JICUCTBYIOT 00s3aTENILCTBA CTOPOH?

B nmpuHnume, ucxons v3 mpaBwWiia: «Pa3pelieHo BCe, YTO HE 3amperiecHoy,
OTBETHl HA YKa3aHHBIE BOMPOCHI MOTYT OBITH JaHBI B CaMOM JIOTOBOPE
cTpaxoBanus. OMHAKO MOKa ATOTO HE clenano. B mpomecce moaroroBku O630pa
MPAKTUKH PACCMOTPEHUS CIOPOB, CBS3aHHBIX C MCIOJHEHHUEM JIOTOBOPOB
ctpaxoBanus (Muadopmarmonnoe nucemo llpesunnanyma Briciiero apOuTpakHOTO
cyna PO or 28.11.2003 Ne 75, nanee — O630p), B ouH U3 npoektoB O630pa ObLI
BKJIFOYCH CYACOHBIA aKT, B KOTOPOM apOUTPaKHBIE CYIbl MPU3HAIN JOTOBOP
CTpaxOBaHUs, COACPKAIIUN YCIOBHE O €r0 IPUOCTAHOBICHUH B CITydae HEYIUIAThI
CTpaxoBaTejeM 0YepeTHOr0 CTPaXOBOTO B3HOCA, HEACHCTBUTEIbHBIM, COCIABIINCH
IpU 3TOM Ha IOPHINYECKYIO HEOMPEIACIIEHHOCTh TOCEACTBUNA MPHUOCTAHOBIICHHSI
neicTBusi poroBopa. B xoxe oOcyxkaeHust mpoekta O030pa TakoW MOAXOI OBLI
MOJBEPTHYT KPHUTHKE, KaK HEOOOCHOBAHHBIH C TMPABOBONW TOYKH 3pPCHUS, U B
OKOHYaTeNbHBIN BapuaHT O030pa 3TOT CyIeOHBII aKT BKJIFOUEH HE OBLI.

Tem He wMeHee, cTpaxoBO€ COOOIIECTBO OTPEardpoBajio Ha JaHHYIO
CUTYyallMi0, B CBS3UM C 4YeM OBLI TMPEIJIONKEH BapUaHT 3aMEHBI YCJIOBHS O
NPUOCTAHOBIICHUM CpOKa JICHCTBUS JIOTOBOpA CTPaxOBaHUS YCIOBHUEM O
MPUOCTAHOBIICHUN CpPOKa CTpaxoBaHUs. B »ToM ciydae JO0TOBOp CTpaxoBaHUS
dopManbHO TPOJOHKAET JEHCTBOBATh, HO B MIEPHUO MPHUOCTAHOBJICHHS HE MOTYT
HACTYIIUTh CTPAaxXOBBIC CIydal M COOTBETCTBEHHO BO3HHKHYTH OOS3aHHOCTH
CTPaxOBIIMKAa 1O OCYIIECTBJICHHIO CTpaxoBOoW BeIIaTel. OmHAaKO Ha

3aKOHOJIATEILHOM YPOBHE YKa3aHHBIN BOMPOC MOKA HE YPEryJIUPOBaH.
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Her B rmaBe 48 I'K P® wu yerkoro onpeneneHuss MOHATUS «CPOK
CTpaxoBaHUA» («CPOK JACWCTBUA CTPaxoOBaHUN») U (PAKTUUYECKH OTCYTCTBYET
peryiupoBaHue 3TOW Kareropuu. Mexay TeM, Kak OblIo ykazaHo B paznene 31
Hacrosmer KoHumenmuu, HMMEHHO CpPOK JEUCTBHsS CTPaxOBaHUsS MIPAET B
CTPAaXOBbIX M IIEPECTPAXOBOUHBIX CJHEJIKAX OCHOBHYIO pOJIb C TOYKH 3PECHMS
ONpPENEICHUS] BPEMEHHM JEWCTBUS CTPAXOBOW M IIEPECTPAXOBOYHOM 3allMTBHI.
NmeHHO OH, a HE CpOK [JEWCTBUSA JOrOBOpa CTPAaxOBaHMS, HMEIOIINAN
IPEUMYIIECTBEHHO (POPMAIbHO-IOPUINYECKOE 3HAYEHHE, JAOJDKEH BIMATH Ha
pa3Mep CTPaxoBOU U MEPECTPAXOBOYHOU MPEMUHU.

3a pyOexoM JaHHBIH BONPOC YETKOI'O 3aKOHOJATEIBHOI'O PETYJIUpPOBAHUS
Tarxke He nonyuywl. CormacHo teopun crpaxosoro npasa CIHIA cpok aeiucTBus
JIOTOBOPA CTPaXOBAHMSI MPEJCTABISAET COOOM NEPHOJ BPEMEHH, B pAMKax KOTOPOTO
JEUCTBYET CTPAaxOBOE MOKPBITUE, UHBIMM CIIOBAMH, MPEAOCTABIIAECTCS CTPAaxoBas
3amura. OIHAKO B psAlle CIy4aeB CyAbl MPU3HAIOT CTPAxOBOE IOKPBITHE
JNCUCTBYIOIUM M 3a IpeaellaMH CpOKa JCHCTBUSA JOrOBOpa CTPaxOBaHUS.
CrpaxoBoe NOKPBITHE MOKET PaCHpOCTPAHATHCSA B TOM YMCIIE HA MEPUOJ IIOCIE
MCTEYEHUs] CpOKa JEMCTBUS JOroBopa. JDTO MMEET MECTO B CUTyalUsiX, KOrja
pa3Mep CTpaxoBOM IPEMHH, YIIAYEHHOW CTpaxoBaTeseM, IIPU3HAETCA C y4ETOM
TpeOOBaHUSI Pa3yMHOCTH MPOMOPLHMOHAIBHBIM ONPEIEICHHON JUIMTEIBbHOCTH
CTPaxoOBOI0 TIOKPBITHS HE3aBHCUMO OT TOTO, KakOW CPOK JEWCTBUSA JOrOBOpa
CTpPaxOBaHUs B HEM NPEIyCMOTpeH. Tak, Ipu ymuiare cTpaxoBaTelIeM CTPaxOBOU
IIPEMHUHA 3a TOJ CTPaxOBOE ITOKPBITUE NPENOCTABISETCA HA TAKOM K€ CpPOK,
HE3aBUCHMO OT YCJIOBUI 3aKJIFOYEHHOTO rosnca ctpaxoBanus. [logo6HbI noaxon
OCHOBBIBA€TCSI HA TOM, YTO YCTAHOBJICHHE B CTPAXOBOM IIOJHMCE OOJee KpaTKOro
CpOKa IEHCTBUA JOrOBOpA IO CPaBHEHUIO C IEPUOJAOM, 3a KOTOPBIA YILIayeHa
CTpaxoBas MPEMHs], CO3AACT KOJUIM3MIO, IOJUICKALLYH) Pa3pelICHUI0 B IOJIb3Y
CTpaxoBaTeJsl.

[lo obmemy npaBuiIy, €CiaM JOrOBOpP CTPAXOBAaHUS BCTyHAaeT B CUIy C
MOMEHTA YIUIAThl CTPAXOBOM IIPEMHUU, TO JIEUCTBUE CTPAXOBOTO IOKPBITHS HE
pacnpocTpaHseTCss Ha MNPEAJOroBOpHbIN mnepuox. OpHAKO B psfe Cllydaes
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CTPaxOBOM CIIydall MOXET IPOU30MTH HaA JdTalle PACCMOTPEHHsI CTPAXOBIIUKOM
3asBJICHHS O CTPAXOBAHUM U MOATOTOBKU AOroBopa. Eciy 1o ycinoBusM I0roBopa
CTPAaxOBaHUs IPEAJOrOBOPHBIM 3Tall BKIIOYAETCS B CTPAXOBOE IOKPBITHE, TO
HACTYIHMBIIUHN Clly4al pacCMAaTpPUBAETCA KAK CTPAXOBOMW, M CTPAaxOBaTEIb BIPAaBE
oOpalaTheCs 3a NPEe0CTaBIEHUEM CTPAXOBOM 3aIIUTHI.

IIpu stoM B CIIIA OTCYyTCTByeT HpaKTHKa IPUOCTAHOBICHUS CpPOKa
JNEUCTBUSA CTPAXOBOT'O NOKPBITHSL.

B crpaxoBom mpaBe BenukoOputaHuu Cpok JE€HCTBUS  JOrOBOpa
CTpaxOBaHUs M CPOK CTPAXOBAHUSA HE TOXKACCTBEHHbIE NOHATHA. MOMEHT
3aKJIIOYECHMUS JOTOBOpPA CTPAXOBAHMS M MOMEHT Hayaja JEUCTBHS CTPaxOBOIO
IOKPBITHS 4acCTO HE COBHAAAOT. EciM CTOPOHBI HE OrOBOPSAT MHOE B JIOIOBOpE,
CTPaxoBO€E MOKPHITHE HAYMHAET JEHCTBOBATH C MOMEHTA 3aKIIFOUEH s 10roBopa’?,

JleiicTBHE CTpaxoBOIO MOKPBITHS BO BPEMEHHU 1O npaBy BennkoOpuranuum
XapaKTepU3yeTcs CIENYOUIMMI OCOOEHHOCTSAMHU:

- MOMEHT HayaJa JEHUCTBUSA CTPAaXOBOIO TOKPBITHS ONPENEIAECTCS
JIOTOBOPOM CTPAXOBAHUS;

- Hayajo JACHCTBUSA CTPAXOBOTO MOKPBITUS MOXKET OBITh OTCPOYEHO I10
BCTYNHUBILEMY B JIEWCTBHE JOIOBOPY CTPAXOBaHMs (0 YIUIAThl PEMUU, BBIITyCKa
[OJIMCa, HACTYIUIEHUS HHOTO OIPENEICHHOIO COOBITHS; CTPaxOBOE MOKPBITHE
MO>KET HAYMHATh JE€HCTBOBATH C OMPEIEIECHHON B IOTOBOPE 1AaThl U BPEMEHHU );

- CTpaxOBO€ TIOKPBITUE MOXKET PACHPOCTPAHATBCA Ha IIEPUOA 10
3aKJII0YEHUS JOTOBOpPA CTPaxOBaHUs (PETPOAKTUBHOE MMOKPBITHUE);

- B IPEAYCMOTPEHHBIX JIOTOBOPOM CIy4YassX MOXKET aBTOMATUYECKHU
npoasieBatbcsi (extension of cover) mpu yCIOBUM YIIaThl JOINOJIHUTEIBHON
IIPEMHH CTPAXOBATEIIEM;

- CTPaxOBO€ IOKPBITHE NPEKPAIAETCS B YKA3aHHBIM B JIOrOBOPE MOMEHT

BPCMCHH WJIK C HACTYIUICHUCM YKA3aHHOT'O B HCM COOBITHSL.

64 Cm. Colinvaux's Law of Insurance. 10th ed. by Robert Merkin, 2014. P. 178.
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CrpaxoBble Cilyyad, HACTYIHUBIIME MO HCTEUCHHH CpPOKa CTPaXOBaHWUS,
CTpaxOBaHWEM HE TIOKPBIBAIOTCS, a CTPAXOBIIUK HE HECET OO0S3aHHOCTH TIO
OCYIIECTBJICHUIO CTPaXOBOM BBITLIATHI.

Cpok cTpaxoBaHUsI MOXKET MPUOCTAHABIUBATHCS (MPU HEYIIATE OYEPETHOTO
B3HOCA, HA MOMEHT JICUCTBUS UCKITFOUEHUS U3 TTOKPHITHUS).

JleficTBHE CTpPaxoBOrO MOKPBITUS MPU NPOCPOUYKE YIUIAThl OUYEPEIHOTO
CTPaxoOBOTO B3HOCA PA3IMYaeTCsd B JOTOBOpPaX CTPAXOBaHWS >KU3HU M HMHBIX
CTpaxoBbIX joroBopax. [lo moroBopam cTpaxoBaHusi, HE OTHOCSIIUMCS K
CTpaxOBaHUIO  JKM3HM, HEyIUJIaTa OYEPEJAHOr0  B3HOCA  MOXET  BJEYb
MIPUOCTAHOBJICHUE TMOKPBITUS. Eciu cTpaxoBaTenato JOroBOPOM MPEAOCTaBICH
JBIOTHBIN niepuoa (grace period) nnst ynnaaThl IPEMHUH C 1I€JIbI0 BO30OHOBIEHUS
CTpaxOBaHUs, yIUIaTa MMPEMUU B TEYCHHUE 3TOTO MEPHOJIa BOSOOHOBIISIET ICHCTBHE
CTPaxOBOTO MOKPBITUS, HO CTPaxOBbIE CIIy4au, KOTOPbIE IPOUCXOJAT JO MOMEHTA
yIUIaThl TIpEMUU, HE TMOKphiBatoTca. [lo oroBopam cTpaxoBaHUS >KU3HU
MIPUOCTAHOBJICHUE CTPAXOBOIO MOKPHITUS HE IOMTYCKAETCH.

@DpaHily3cKkoe MpaBO pa3iMyaeT CPOK JIEUCTBHS JOTOBOpPA CTPAXOBAHUS U
CPOK JEHCTBHMS CTPAaxoBOH «rapaHTHm» (CTpaxoBoro mOKpeTHsA)®. CormacHo
cratbe L 113-12 CrpaxoBoro kojekca @paHIMU CPOK JACHCTBUS JOTOBOpa U
YCIIOBUSL €r0 JOCPOYHOI'O0 PACTOPKEHUSI OIMPEIEISIOTCS B CTPaXOBOM IIOJIHUCE.
CornacHo crarbe L 112-4 B cTpaxoBOM MOJHMCE YyKa3bIBa€TCs, KPOME TOTO,
«MOMEHT, C KOTOPOTrO PHCK TapaHTHPOBaH, W MPOJAODKUTEIBHOCTh 3TOM
rapanTum». TakuMm oOpa3oM, B TOJUCE MOJDKEH OBITh yKa3aH KaK CPOK JACHCTBUS
JIOTOBOpPA, TaK M CPOK JIEWCTBHUS CTPAaxoBOro MNokpeiThs. B cratee R 112-1
perynsTuBHOM yacTu CTpaxoBOro Kojiekca mpeyCMOTPEHO, YTO B MOJIUCE AOTHKHO
COEPKAThCSl yKa3aHWE Ha «IPOJOJDKUTEIFHOCTh B3aMMHBIX 00SI3aHHOCTEH
CTOPOH», YTO TaKXK€ MOXET OBITb MCTOJIKOBAHO KaK CPOK JIEUCTBHS CTPAXOBOTO

IMTOKPBITHA.

65 Cm. Bigot, J, Heuzé, V. Kullmann, J., et al. Le contrat d’assurance. 2e éd., 2014. P. 327.
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CrpaxoBoe  TOKpPBITHE  MOXET  OXBaTblBaTb  IE€PUOJ  BPEMEHH,
MPEALIECTBYOINA MOMEHTY 3aKJII0YEHHS JOTOBOPA CTPAXOBAHMS (PETPOAKTUBHOE
HOKPBITHE), UM PACHPOCTPAHATHCS HA MEPUOJ, CICAYIOLIUH I0CIEe OKOHYaHMS
CpPOKa JEHCTBUS AOTOBOPA CTPAXOBAHUS.

PeTrpoakTuBHOE CTPaxoBOE€ IOKPBITHE XAapaKTEPHO Ui CTPAaXOBaHUs
OTBETCTBEHHOCTH Ha ©0a3e 1mpexnbsBiaeHUs TpeOoBanuil. IlpenocraBnenue
PETPOAKTHUBHOI'O MOKPBITUSI OTPAHUYUBAETCSA JOKTPUHOU «BEPOSITHOTO PUCKAY.

Pacmumpenue cTpaxoBOro MOKpBITHs Ha CPOK, CIETYIOLIUI ITOCIIE HCTEUEHUS
CpOKa JEHCTBUS JOTOBOpAa CTPAaxOBaHMs, XAPAKTEPHO I CTPAXOBAHUSA
OTBETCTBEHHOCTH Ha 0a3e «BpPEJOHOCHOTO COOBITHS». Tak, A CTpaxOoBaHUS
OTBETCTBEHHOCTH  IIPOCKTUPOBIIMKOB M  3aCTPOMIIMKOB  3aKOHOJATEIBHO
YCTaHOBJIEH CPOK CTpaxoBaHus, paBHbIil 10 rogam.

CrpaxoBoe NOKPBITHE MOKET IIPUOCTAHABIMBATELCS IIPHU MIPOCPOUKE YILIATHI
OUYEpPEAHOr0 CTPaxoBOro B3Hoca. Kpome Toro, AeicTBHE JOrOBOpa CTPaxOBAHMS
MOJKET OBITh MPUOCTAHOBJICHO MPHU OTUYKJIECHUHU 3aCTPAXOBAHHOTO UMYIIECTBA U
IIPU €0 PEKBU3HIIH.

B cTpaxoBom npase I'epManuy BBIAENSAIOT TPU PA3HOBUIHOCTH CPOKA:!

- (hopManbHBIN CPOK CTpaxOBaHUS;

- MAaTEepUAJIbHBIN CPOK CTPAXOBAHNUS;

- TEXHUYECKUU CPOK CTPaxXOBaHUSI.

Taxxke BBIIEISIOT CTPaXOBAHHUE C OTJIOKEHHBIM 3(PQPEKTOM U ¢ 0OpaTHOM
CUJIOM.

Hauano geiicTBusi JoroBopa CTpaxoBaHUs CBSI3aHO B OOJIBIIMHCTBE CIy4YacB
C BBLJAYEH IIOJMCA CTPAXOBATEIK) WIM IPUHATHEM €ro 3asBICHUSA. ITO
Ha3bIBACTCA dbopMaTbHBIM Ha4yajaoMm CTpaxoBaHUs, «formellen
Versicherungsbeginn». Cpok AecTBHs JOroBopa ONpPENEIseTcsl COrjalleHueM
CTOPOH.

OT «popMaIbLHOTO CpOKa CTPaxOBAHMSD HEOOXOAWMO OTIWYATh MEPUOJ, B
npenenax KOTOPOro MOXET HaCTyNMTh CTpPaxoBOM ciaydallk M OOS3aHHOCTb
CTPaxOBILMKA IMPOU3BECTH CTPAXOBYIO BBIILIATY. B 3TOM ciydae roBopsT 0 Cpoke

141



OTBETCTBEHHOCTH WJIM O «MarepuaJbHOM CpOKe cTpaxoBaHus». Cpok
OTBETCTBEHHOCTH OIPEAENIAETCS MO0 COTJAIIEHUI0 CTOPOH CTPAaXxOBOM CHEIKH B
cooTBeTcTBUM ¢ maparpadom 10 3akona ['epmanuu 0 JoroBope CTpaxoBaHMUS.

TexHUYeCcKu CpoK CTPaxOBaHUsS — CPOK yIUIATBhl CTPAXOBATENEM CTPAXOBOM
IPEMUH.

B Buse obmiero npaBuiia CpoK OTBETCTBEHHOCTH CTPaxXOBIIMKa COBIAJAET C
(GopManbHBIM CPOKOM JEHCTBHSL JOroBOpa cTpaxoBaHus. HeoOxomumocTh B
OoJiee MO3HEM Hayayle cpoka JEHCTBUSI CTPaxOBOM 3alIUThl MOKET BO3HUKHYTh
[0 MHOTUM NPHYHMHAM, TOTJA TOBOPSIT O «CTPAXOBAHUHU C OTJIOKEHHBIM CPOKOM
neiictBus»y  (Vorwirtsversicherung). CymmecTByeT TakKe «CTpaxoBaHHE C
obpatnoii cuioi» (Riickwértsversicherung), rie cTpaxoBas 3amuTa OXBaThIBAET
ONpEJENIEHHBIN CPOK MepeT 3aKnodeHrueM aorosopa (§ 2.1 3akona).

YuuThiBas, 4YTO B YHCIIO CYIIECTBEHHBIX YCJIOBHI JOroBOpa CTpaxOBaHMS
IpearnoiaraeTcs BKIOYUTh CPOK JCHCTBUSL CTPaXxOBaHUSI BMECTO CPOKA JIEHCTBHUS
JOrOBOpa  CTpaxoBaHUs, HEOOXOAMMO  HA  3aKOHOJATEIbHOM  ypOBHE
ypEeryJIMpoBaTh OCHOBHBIE BOITPOCHI, KACAIOIIMECS STOM KaTErOpuHu.

B nynkre 1 cratem 957 I'K P® B HacTosimiee BpeMsi TOBOPUTCS O
BCTYIUICHHM B CHIIy JIOTOBOpa CTpaxoBaHUsA. B COOTBETCTBUM C MyHKTOM 2 3TOM
CTaThM CpPOK Hayajga JEWCTBUS CTPaxOBaHUS OMNPENEISETCS JOTOBOPOM.

Ilpemnaraercas B niyakre 1 crarteu 957 'K P® vykasarh, 4T0, €ClIM MHOE HE

IIPEAYCMOTPEHO JIOTOBOPOM, CPOK JACMCTBHUS CTPAaxOBaHUs HAYMHACT TE€Yb B

MOMEHT VIIUIAThl CTPAXOBOM NPEMHHU WJIHW IEPBOrO €€ B3HOCA. lorma OeldCTBHE

JIOTOBOpa CTPaxoBaHUs OYAET ONpPEeAesAThCS B COOTBETCTBHUHM C HOPMaMHU CTaThbU
425 I'K P®. Takoe penieHre BONpoca CHUMET TaKkKe MPABOBYIO HEKOPPEKTHOCTH B
4aCcTH MPOLEAYpPbl ONPEACIICHUS KOHCEHCYaJIbHOTO XapakTepa JI0roBopa
CTpaxoBaHUs, KOTOpas CYIIECTBYET B HACTOSIIEE BPEMS, — KOHCEHCYaJbHBIN
XapakTep JOTOBOpa yCTAHABIMBAETCA CAMUM JOTOBOPOM.

[Tpu Takoi koHCTpyKuMH yHKTa 1 crarbu 957 'K P® Bo3HMKaeT BOIpoc o
TOM, MOXKHO JU TOrja OyJeT MOHYAWTh CTpaxoBaTels K YIUIaTe CTPaxoBOM
npeMun. Kak U3BECTHO, HE MO BCAKOMY KOHCEHCYAJIBHOMY JIOTOBOPY JIOITYCKAaEeTCs
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B3bICKAHME B HaType (Hampumep, KpeauTHbId noroBop). IIpencramisiercs, 4To
CTPaxOBIIMK JOJDKEH HMMETh NPAaBO B3BICKMBATh CTPAXOBYK) MPEMHIO, €CIIH
CTPaxoBO€ MOKPHITUE HAYAJIO IEUCTBOBATh U CTPAXOBIIMK HAXOAUTCS «HA PUCKEM,
TO €CTh CTPaxoBasl yCIyra XoTs Obl B YaCTH MPEAOCTABICHUS CTPAXOBOW 3aIUTHI
Hayasa npeI0CTaBIISIThCA.

Heobxoaumo B myHkTe 2 cratbu 957 Kojekca 4eTko 3aKpenuTh MOJI0KEHHE,
COTJIACHO KOTOPOMY CTPaxOBaHUE pPACIPOCTPAHSAETCSs Ha CTPaxOBbIE Cllydaw,
KOTOPBIE MPOU30ILIN B IEPUOJ ACHCTBHS CTPAXOBAHUSI.

Ha npakthke MmMHMpPOKO pacnpOCTPaHEHBl YCIOBUS PETPOAKTUBHOTO
ITOKPBITUSL PUCKOB, HO 3aKOHOM 3TO NPsIMO HE yperyimpoBaso. IIpennaraercs B
cratbe 957 'K P® ykazarh, 4TO, €CIM HHOE HE MPEIYCMOTPEHO HJOTOBOPOM,
PETPOAKTHBHAS 3aIIUTAa MOXKET OBITH MTPEIOCTABIICHA JOTOBOPOM CTPaXOBaHUSI TIPU
YCIIOBUM, YTO CTpaxoBaTeib (BBITOJONPUOOpETaTEh, 3aCTPAXOBAHHOE JIUIIO) HE
3HAJI ¥ HE JIOJKEH ObLI 3HATh HA MOMEHT 3aKJIFOUEHHUS JIOTOBOpa CTPAXOBaHUs, YTO
CTPaxoOBOM Clly4all HACTYIINJI.

[lenecoobpa3no Takxke B riaBe 48 Komekca ycTaHOBUTH, YTO JIOTOBOPOM
CTpPaxOBaHUS MOTYT OBITH MPEAYCMOTPEHBI OCHOBAHUS ISl MPUOCTAHOBIICHHUSI
CpOKa cTpaxoBaHus. B 3ToM ciydyae JOroBop MJOJDKEH MpelycMaTpuBaTh
OCHOBaHME JJIsI BO3OOHOBJICHHSI CTPaXOBaHHUSA, B MPOTHUBHOM CJIy4yae YCJIOBHE O
MPUOCTAHOBJICHUM CYUTAECTCS HE YCTAaHOBICHHBIM. lIpencraBnsercs, dTO
OTAEIbHBIA NMYyHKT B cTathio 957 'K P® 0 mpuOCTaHOBICHUU CpOKa JICHCTBUS
CTpaxoBaHUsi HE HyXeH, a B crarblo 954 Kogekca crieayer BKIIOYUTH
MPUOCTAHOBJICHUE JIEMCTBUSL CTPAXOBAHUS B KAUECTBE BO3MOKHOTO IOCIEICTBUSA
HEYIIaThl CTPaxoOBOro B3HOCA. TeM caMbIM OyJIeT OrpaHUYeH KPYT OCHOBAHUHU IS
IIPUOCTAHOBJICHNUsSI ~ JEUCTBUS  CTPAaxOBaHMs, 4YTO  JACT  CTPAxOBATENIIO
JNOTIOJIHUTEIIbHBIE rapaHTUu OT 3710ynoTpeOaeHus CTPaxOBIIMKOM

IMPUOCTAHOBJICHHUCM CpPOKa ,ZICﬁCTBI’IfI CTpaxOBaHU:.

44. JlocpoyHoe NMpeKpainieHue JelcTBHUS J0roBOpa cTpaxoBanus (crarbsa 958

'K PD)
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B neiictByromieit pegakiuu cratbu 958 'K PO conepsxkutcst oOriee mpaBuio
0 JIOCPOYHOM NIPEKpPAILEHHH JI0rOBOpa CTPaxOBaHUs (BO3MOKHOCTb HACTYIUICHHS
CTPaxoBOr0 Ciiyyas OTIaja, CyIIECTBOBAHHE CTPAXOBOrO0 PUCKA MPEKPATHIIOCH IO
OOCTOATENHCTBAM HWHBIM, YEM CTPAaXOBOHM Cllydaii), a Takke MpPUMEpbl TaKUX
00CTOSITENBCTB JIJIsl CTPAXOBaHUSI UMYILIECTBA U MPEIPUHUMATEIBCKOTO prcka. B
TO € BpeMs OTCYTCTBYIOT IPUMEPBI, KOrJa BO3MOKHOCTh HACTYIUICHUS
CTPaxoBOro Ciiy4as OTIIaja, CyIIECTBOBAHUE CTPAXOBOI'0 PUCKA IMPEKPATHIIOCH IO
00CTOSITEILCTBAM MHBIM, YEM CTPAXOBOM Cllydail, IPUMEHUTEIHHO K MHBIM BUAAM
JIOTOBOPOB CTPAaXOBAHUS.

B ostoli cBs3u mpennaraercd BKIOUNATH B NYyHKT 1 ctatem 958 'K PO
OpPUMEPBI, B KOTOPBIX HMMEIOTCS OCHOBAaHMS [JIl JIOCPOYHOIO MPEKPALICHUS
JIOTOBOpa CTpPaxOBaHUsA, INPUMEHUMBIE K pPa3JIMYHBIM BHJAAM CTPAXOBAaHUSA, B
YaCTHOCTH, K CTPAaxOBAaHHUIO OTBETCTBEHHOCTH, K CTPAXOBAaHHUIO OT HECUACTHBIX
ciyyaeB u Oonesnedd. K Takum mnpumepaM MOXKHO OTHECTH, B YaCTHOCTH,
UCIIOTHEHUE  WJM  TpeKpalleHHe  00s3aTeNbCTBa,  OTBETCTBEHHOCTh 34
HEUCIIOJTHEHHE KOTOPOr0 3acTpaxoBaHa; MPEKpalleHUE JIEITEIbHOCTH B KAUYE€CTBE
JUPEKTOPA WIM WHOTO JOJKHOCTHOTO JIMIA, €CIIM 3aCTPAXOBaHA OTBETCTBEHHOCTH
JTUPEKTOpa, U T.NM. DTO IEIECO00pa3HO cleNaTh, YUUTHIBAs, YTO JaHHAs HOpMa
COJIEPKUT OOBEKTHBHBIC, T.€. HE 3aBUCAIIME OT BOJIM YYAaCTHHUKOB JIOrOBOpa
CTpaxOBaHUs, OCHOBAaHMS JOCPOYHOTO IPEKpPAIIECHUs JEHUCTBHUS JOrOBOpa
CTpaxOBaHHUs, YTO TMPEAOCTaBIAECT CTPaxoBaTeN0 TMpaBo TpeboBaTh OT
CTpaxOBIIMKAa  BO3BpaTa  He3apaOOTaHHOW  YacTH  CTPAaxXOBOM  TIPEMHH
IIPONOPLUHMOHAIIBHO HEHUCTEKIIEMY IIEpUOAY JEHUCTBUS JOTOBOpA CTPAXOBAHUS.
Pacmpenne mnepedHs NPUMEpPOB TMO3BOJUT YYACTHUKAM CTPAaxOBOTO pPbIHKA
Jy4Ille OPUEHTUPOBATHCA B IAHHOM BOMPOCE U CIIOCOOCTBOBATH MPEIYTPEKICHUIO
BO3HUKHOBEHUS CIIOPOB B CIIOKHBIX CUTYalIHSX.

B cratee 958 T'K P® mnepeuncieHbl HE BCE PEAIbHO CYLIECCTBYIOIIUE
OCHOBAHUS JJIsI JOCPOYHOTO MPEKPAIEHUS IEUCTBUS T0r0OBOpA CTpaxoBaHus. Tak,
HE OTpa)k€Ha CHUTyalus, KOIrJa CTPaxOBOM CIydail MO JIOrOBOPY CTPAXOBAHUS

HaCTyIInJI, BCJICACTBHUC YCTO 00BEKT CTpaxoBaHUA IPCKPATHUII CBOC CYIICCTBOBAHUC
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MOJIHOCTRIO (HAampuMep, TOJIHAs THUOEeTh 3aCTPAaXOBAHHOTO WMYIIECTBA), HO
CTpaxoBas BBIIUIaTa CTPAXOBIIMKOM HE OCYLIECTBISETCS, IMOCKOJBKY B CHITY
3aKOHa WM YCJIOBUU JOTOBOpPa CTPAXOBUIUK OCBOOOXIEH OT TaKOH OOS3aHHOCTH.
B nomoOHo#l cuTyanuu nanbpHEIIee CyIIECTBOBAHHME JOTOBOPa CTpaxOBaHUS
TEpSET CMBIC, U OH JOJDKEH IMPEKPATHTh CBOE NeWCTBUE. Takas ke cuTyarus
MOXET CIIOKUTHCS IO JIOFOBOPY CTPAXOBAHMS JKM3HU HA Cllydyall CMEPTH, €CIU
3aCTPaxoBaHHOE JIUIIO MOKOHYHUT )KH3Hb CAMOYOHMIICTBOM JI0 UCTEUCHHUS BYX JIET C
MOMEHTA BCTYIUJICHHUS JIOTOBOPA CTpaxoBaHMs B jaeiicTBue (MMyHKT 3 ctatbu 963 'K
P®D).

[To »Toit mpuumnHe ciaeayeT AonoaHUTh cTaThio 958 'K PD HOBBIM MyHKTOM,
COrJacHO KOTOPOMY JIOTOBOP CTPaxOBaHUS MPEKpPAIIAETCsA, €CIu OOBEKT
CTpaxOBaHWs IO  JIOTOBOPY  HMMYILIECTBEHHOIO  CTpPaxOBaHHs  IepecTal
CYILIECTBOBATh, JTMOO 3aCTPaXOBAHHOE JMIIO IO JOTOBOPY CTPaXOBaHUS >KU3HU
CKOHYAJIOCh B pe3yJibTaTe€ CTPaxOBOIO Ciydas, HO CTPaxXOBIIUK OCBOOOXIEH OT
00513aHHOCTH BBITUIATUTH CTPAXOBOE BO3MEIICHHUE UM CTPAXOBYIO CYMMY.

B nysukte 2 crarbm 958 I'K P® mnpennmaraercss YTOYHHTBH, UTO
BBITOJIONPUOOpPETATENh BOPABE OTKAa3aThCAd OT CBOMX MpaB IO JOTrOBOPY
CTpaxoBaHus. DTa GOpMyIUPOBKa IpecTaBseTCs 0oiee KOPPEKTHON, MOCKOIBbKY
BBITOJIONIPUOOpETaTesh, HE Oyay4d CTOPOHON JAOTOBOpA, HE MOXKET OTKA3aThCs OT
HETO.

Oanum u3 Haubosiee MPOOJIEMHBIX ACHEKTOB JIOCPOYHOTO MpEKpalIeHUs
JIOTOBOPOB CTPaxOBaHHMs SIBISIETCS BOIPOC O BO3BpAaTE «HEU3PACXOJOBAHHON
gacTu ctpaxoBoil npemuun (myHKT 3 ctatbu 958 'K P®D). CynebHas mpakTuka mo
ATOMY BONPOCY HOCUT MPOTHMBOPEUMBBIA XapakTep. Becbma ocTpo B cyaeOHOM
MPaKTHUKE BCTaeT MpoOiieMa BO3BpaTa YacTH CTPAaxOBOM MPEMHUH MO JIOTOBOpaM
CTpaxOBaHUsl JKU3HU W 3/I0POBbs, 3AKIIOYEHHBIM 3aCTPaXOBAaHHBIMU JIULIAMU —
3a€MIIMKAMU MO0 KPEIWTHBIM JOTrOBOpaM. Takue IOTOBOpBI, C OJHOW CTOPOHBI,
MMEIOT CaMOCTOSATEIbHBIN NPEeIMET U 3aIMILAI0T HHTEPEC 3aCTPAXOBAHHOIO JIUIIA,
CBSI3aHHBIN C €ro )KU3HBIO U 310pOBbeM. 110 3TUM npUYMHAM CyJIbl TPU3HAIOT, YTO

IIPX JTOCPOYHOM IIOTAlIEHWN KpPEIWTa OCHOBAHMM JUIi NMPUMEHEHHs ITyHKTa |
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ctatbu 958 'K P® He mMmeeTcsi, U OTKa3bIBalOT 3ae€MIIMKaM B BO3BpATE€ YacTH
CTpaxoBOM mpemMuu. MmeeTcs u Apyroil MOAXOJ, COTIACHO KOTOPOMY TMOAOOHBIC
JOTOBOPBI CTPaxOBaHUsl CBS3aHbl C KPEAUTHBIMM JOTOBOPAaMH, CIIEIOBATEIIBHO,
P TIPEKPAIICHUN KPETUTHBIX 0053aTeIIbCTB YacTh CTPAXOBOM MPEMUU TOJICIKUT
BO3Bpary B mopsake nyHkra 2 ctatbu 958 'K PO. [lpu pelnieHurn KOHKPETHBIX
CIIOPOB CY[Ibl YUMUTBHIBAIOT, KTO SIBJISIETCS BBIFOJIONPHOOpETATENIeM MO JOTOBOPY
cTpaxoBaHus (0aHK — KpPEOUTOp WM CaM 3aeMIMUK W €ro HacIeIHUKH),
U3MEHSIETCS JIM CTpaxoBas CyMMa IO JOTOBOPY B 3aBUCHMOCTH OT oO0bema
00s13aTENBCTB 10 KPEauTy W Jpyrue acmekThl. CriemyeT Npu3HATh, YTO IS
3a€MILHUKOB KOPPEKTHOE ONpENIEIECHUE YCIOBUI JOrOBOpa CTPaXOBaHUs, KOTOPBIN
UM MpeJIaratoT 3aKJIIOUYUTh IPU NOJIYYEHUH KPEAUTA, SIBJIAETCS CIOKHOU 3aa4ei,
B pe3yJIbTaTe Yero UM JajeKo He BCET/Aa YAACTCs HaIexaluM o0pa3oM 3allIUTUTh
CBOM HHTEpechl. Mexay TeM (pu3nyeckue Jula — 3aeMILUKH SBISIOTCS Ciadoi
CTOPOHOM KakK B KPEJUTHOM, TaK U B CTPaXOBOM 00s3aTeNbCTBE. Takum o0Opazom,
MOCTaBJICHHAS BBIIIIE MPoOieMa HYK/1aeTCs B 3aKOHOIATEIILHOM PEIICHUM.

CrnopHbIM SBIISIETCA CaM 3aKperieHHbI B myHKTe 3 cratbu 958 'K PO
MO/IXO0/1, COIJIaCHO KOTOPOMY, HECMOTPS Ha OTKa3 CTpaxoBarelisd OT JAJIbHEUIIEn
CTPaxOBOM 3allMThI, CTpaxoBas IMpeMUs €My He Bo3Bpamaercsa. JloroeBop
CTpaxOBaHUs SIBISIETCS BO3ME3JAHBIM, UYTO TMPEIOJAracT He TOJbKO OOS3aHHOCTD
CTpaxoBaTessl yIUIaTUTh  CTPAXOBYIO TMPEMHUIO, HO U  MPEIOCTaBICHUE
CTPaXOBIIMKOM CTPAaXOBO 3alIUThI cTpaxoBarento. Eciu crpaxoBas 3amuTa 6osee
HE TMPEOCTaBISIETCS, YACpKAHUE CTPAXOBIIMKOM CTPAXOBOW TMPEMHUU HE
COOTBETCTBYET TMPHU3HAKY BCTPEYHOCTH OO0S3aTENBCTB, TOCKOJBKY TPEMHUS
yAEPKUBACTCA B OTCYTCTBUE KaKUX-TMO0 00s13aTEIBCTB CTPAXOBIIUKA.

Cnegyer OTMETUTh, YTO MOJIOXKEHHWE, JAIOIIEe MPOJAaBLy (MCIOJIHUTEIO)
NpaBo yAepXKaTh YIUIAYEHHBbIE MOTPEOUTETIEM CYMMBbI, KOTJa TOTPEeOUTENb
OTKa3aJcsi OT JIOrOBOpA, BKIOYEHO B NPUMEPHBIN IMEPEYEHb HECIIPABEIIMBBIX
ycnoBuii  oroBopa corsacHo J[upektuBe EC 93/13/EEC ot 05.04.1993 «O
HECIPaBEJIUBBIX YCJOBHUSX JOTOBOPOB C Yy4yacTHEeM NoOTpedOuTenei» (MyHKT 3

ctatbu 3; MOAMYHKT «d» myHkTa 1 IIpunoxenus k Jupextuse).

146



C yd4eToM U3JI0KEHHOTO MpeJIaraeTcs W3MEHUTh BTOPOUM ab3arl myHkTa 3

cratbn 958 T'K P®, mnpeaycMoTpeB B HEM, 4YTO OpPH JOCPOYHOM OTKa3e

CTPaxoBaTCJId VIUIAYCHHASA CTpaxXoBasjd IPCMHUA TTOJJICKHT BO3BPATY, 34 BBIYCTOM

Pa3yYMHBIX PACXOA0B CTPAXOBIIMKA, ITOHCCCHHBIX MM B CBA3M C 3aKIIOYCHHCM

JIOTOBOpa CTPAXOBAHMS, U CYMMbI IPOU3BEICHHOTO CTPAXOBOI'O BO3MELIECHUS U
CTPaxoOBOr0 BO3MENICHUs, MOJIEKAIIEro BbIIaTe. JloroBopom ¢ ydacthuem
MpEANPUHUMATEINISI MOXKET OBITh TpeAyCcMOTpeHo uHoe. Kpome Toro, uHOMU
NOPSAJIOK BO3BpaTa CTPAxOBOM MPEMHH MOXKET OBITh MPETyCMOTPEH 3aKOHAMH,
PEryJIUPYIOMIUMH OT/ICIIbHBIC BU/IbI CTPAXOBAHUSI.

[Tomo6HOE  peryaupoBaHWE  IMO3BOJUT  JIydllle  3allUTUThL  TpaBa
CTpaxoBaTeNSA-MOTPEOUTENS, HE Hapyllas Mpu dTOM MPUHIIMI CBOOOJBI 10rOBOpa
MIPUMEHUTENBHO K JIOTOBOpAaM CTPaxOBaHUA, 3aKIIOYAEMbIM MEXKIY CTOPOHAMHU,
BEIYLIUMU MPEAITPUHUMATEIBCKYIO IE€SITENBHOCTD.

B craree 958 'K P® He yperyaupoBaH BONPOC O BBIIJIATE BBIKYIMTHOMN
CYMMBI TI0 JJOTOBOPaM HAKOMUTENbHOr0 cTpaxoBaHus. Ceiyac BbIIIaTa BHIKYITHOM
CyMMBI CTpPaxoBaTelll0 IMPU PACTOPKEHUH JOTOBOpA CTPAXOBaHMS IKU3HHU,
MIPEAYCMaTPUBAIOIIETO JIOXKUTUE 3aCTPAXOBAHHOIO JIMIA JO ONpPENEIEHHOTO
BO3pacTa WIH CpOKa JUOO0 HACTYIUICHHUS] HHOTO COOBITHS, MMPEyCMOTPEHA TYHKTOM
7 cratbm 10 3akoHa 00 opraHuzalnMM CTpaxoBoro jena. B »Toil cBs3M
npejuiaraercs nepeHecty B MyHKT 3 ctatbu 958 'K PD ykazaHHbIEC TTOJOKEHUS O
BBIIJIATE BBIKYIIHOM CYMMBI, MPEIyCMOTPEB, YTO TMPU JOCPOYHOM OTKa3e
cTpaxoBaTens (BeITOAONpUOOpETaTEeNsl) OT JOTOBOpAa CTPaxOBaHWs JKHU3HH,
MIPEAYCMaTPUBAIOIIETO JIOXKUTUE 3aCTPAXOBAHHOIO JIMIA JO ONpPENEIEHHOTO
BO3pacTa WM CpOKa JMOO HACTYIJICHUS MHOTO COOBITHS JOTOBOPA, CTPAXOBIIHMK
BBITJTAYMBACT CTPAXOBATEIIO (BBITOIOMPHOOPETATEI0) BEIKYITHYIO CYMMY, pa3Mep
(mopsimok pacuera) W TOPAJIOK BBIILJIATHI KOTOPOW OMPENETSIOTCS J1I0rOBOPOM
CTpaxOBaHUSI.

C yueToM TMOJNOXKEHHH, coaepxamuxcsi B pazaenax 33, 49 nacrosieit
Konuenuunu cienyer yduTeIBaTh, YTO IMTPABOM Ha MOJIYYEHHUE BBIKYITHONW CYMMBI MO

JIOTOBOPY JUYHOTO CTpaxOBaHUs o0mamaet CTpaxoBaTeib
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(BeITOOTIPHOOpETATEND), B CITy4ae CMEPTH CTpaxoBarTesis (3aCTpaxOBaHHOTO JIUIIA)
3TO MPABO MO HACIEACTBY HE IMEPEXOIUT.

Buecenune B crateio 958 I'K P® mnpennaraembiXx BbIIIE W3MEHEHUH,
OTHOCSIIIIUXCSL K BO3BpATy YacTU CTPAXOBOW MPEMUU M K BBHIIJIATE BBIKYITHOMN
CyMMBI TP OTKa3€ CTPAaxOBaTeNld OT JOrOBOpa CTPaxOBaHUs, MO3BOJSET TAKKE
pemuTh MpodiieMy, CBSA3aHHYIO C JIGMCTBHEM JOJTOCPOYHOTO JOTOBOpa
CTpaxoOBaHUA MpHU OAHKPOTCTBE cTpaxoBareis. B HacTosiee BpeMs BO30OyKIeHUE
B OTHOIICHWM CTpaxoBareiid OJHOW W3 MpOUEnyp, HNPEeayCMOTPEHHBIX
®enepanbHbiM  3aKk0HOM OT 26.10.2002 Ne 127-@3 «O HECOCTOATENBHOCTH
(OaHKpOTCTBE)», HE SBISETCA OCHOBAHMEM JUIsl MPEKpalleHus JI0roBopa
CTpaxoBaHUsl B COOTBETCTBUMU C NMyHKTOM | ctatbum 958 I'K P®. CrpaxoBarenb
(apOuTpakHbIi ~ YHNpaBISAIOIIMAKA  CTpaxoBaTeNsl —  IOPUAUMYECKOrO  JIMIA,
(MHAHCOBBIN YIPaBJISIONIMNA CTpaxoBaTessl — IpaKJaHUHA) BIPABE OTKA3aThCA OT
JIOTOBOpa CTpaxoBaHWsl corjacHo mnyHKTy 2 crtatbu 958 I'K PO, opnako
nosioxkeHuss nyHkra 3 crateu 958 'K P® B geilcTByromieil penakuuu He
NO3BOJIIIOT €MY B 3TOM ClIy4yae MPETEHAO0BAaTh Ha MOJyYEHUE HEU3PACXOJ0BAHHOMN
yacTu cTpaxoBoil mpemuu. Takum oOpa3om, KOHKypCHasi Macca CTpaxoBaTemsl He
NOJIy4YaeT MOIOJIHEHUS 3a CUET BO3BpaTa HEM3PACXOJOBAHHOM YacTU CTPaxOBOM
OPEMUH, YTO HAPYIIAET HHTEPECHI CAMOTO CTPAXOBATENsl U €ro KpPEIUTOPOB.
BHecenne — yKazaHHBIX ~ BBIIE  M3MEHECHUM  IIO3BOJUT  CTPAXOBATEIIO
(apOutpaxkHoMy, (UHAHCOBOMY YIIPaBIISAIOIIEMY), OILICHUB I11€J1€CO00Pa3HOCTh
JAIbHEMIIIEr0 CyIIECTBOBAaHUS JIOJITOCPOYHOTO JOTrOBOPA CTPAaxXOBaHUsA, MpHU
HEOOXOJAMMOCTH 3asBUTh O €ro TPEKpalleHWd U MOTpedOBaTh  yIUIATHI
COOTBETCTBYIOIIEH YaCTH CTPAXOBOU MPEMUH.

[ToMmuMO OCHOBaHWI JOCPOYHOIO NPEKpPAIICHHS JOTOBOpa CTPaXOBAHMS,
npeaycMoTpeHHbIX cTtaTbheit 958 'K PO B neiicTByrO1IEH peaakiuy, B POCCUHCKOM
3aKOHOJIATEIBCTBE 3aKPEIICHO MpPaBO CTpaxoBaress — (PU3MYECKOro JuIa Ha
OTKa3 OT JIOTOBOpA B TE€UEHHUE «IepuoAa oxjaxaeHus» (Ykazanue banka Poccun
or 20.11.2015 Ne 3854-YV «O MuHUMAaJIbHBIX (CTAHIAPTHBIX) TPEOOBAHMIX K

YCIOBUSAM W HOPAAKY OCYHICCTBIICHUSA OTACIIbBHBIX BHU/0B I[OGpOBOJ'IBHOI‘O
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cTtpaxoBaHus». COOTBETCTBYIOIINUE MOJIOKEHUS HOCSIT YaCTHO-IIPABOBOM XapakTep,
9TO MpeAonpeaesieT nenecoodpasHocts ux neperoca B 'K PO. B 1o xe Bpewms,
YUMUTHIBASA, YTO JAHHOE YKa3aHUE JIOCTATOYHO OOBEMHO, U COKpAIIEHUE €ro TeKCTa
MOXET CYHIECTBEHHO YXYAIIUTh HOPMAaTHUBHOE PETYJUPOBAHUE HWHCTUTYTA

«TIepuoaa OXJAXKIACHWA», HOPpCIaracrcia TCPCHCCTH OCHOBHBIC ITOJIOKCHUSA

Vka3zanusg bauka Poccun B 3aKkoH.

3aKOH TPENOCTaBIsET CTPAaXOBATENI0 IMPAaBO HEMOTHUBUPOBAHHO U
NPOU3BOJBHO  MPEKPATUTh JOroBOp  cTpaxoBaHusA. [IpaBo  cTpaxoBiuka
MPOU3BOJIBHO TMpPEKpaTuTh JeiictBue jgoroBopa rnaBod 48 I['K PD wHe
npexycMoTpero. B coorBerctBum ¢ obmumu HopMamu ['K P® (cratem 310 u
450.1 TK P®) nmpaBo cTpaxoBIIMKa Ha OJHOCTOPOHHHUHN OTKa3 OT JIOroBopa (ero
W3MEHEHUE) OrpaHM4YeHO B  OTHOWIEHWM JIML, HE  OCYIIECTBISIOMIMNX
NPEANPUHUMATEIIBCKYIO  JACSTEIbHOCTh. YKAa3aHHOE OrpaHUYEHUE KacaeTcs
BKJIFOYEHHUS B JJOTOBOP YCIJIOBHM, MPEAYCMATPUBAKOLIMX IPABO HA OJHOCTOPOHHUM
BHECY/EeOHBI OTKa3 B CBSI3M C HApyIIEHHEM JOroBOpa IPYroil CTOPOHOMH,
HACTYIUIEHUEM OTJIAraTelIbHbIX YCIIOBHM, a TaK)K€ NMPaBO HA HEMOTHUBUPOBAHHBIN
otka3. B coorBerctBum co cratbeid 310 u myHnkroM 1 crarbu 450.1 T'K PD Takue
yCJIOBUSL O TIpaB€ Ha OJHOCTOPOHHUM OTKa3 SBJISIOTCS JIEUCTBUTEIBbHBIMU B
JIOTOBOPE MEXKIy NpeANpUHUMATENSIMH. B TO ke Bpemsi OTKa3 CTPaxOBIIMKA OT
JIOTOBOPA,  3AKIIOUYEHHOIO CO  CTpaxoBaTelIeM-NPEANPHUHUMATENIEM, MOXKET
3aTparuBaTh HWHTEPEChl IIMPOKOrO0 Kpyra BBIFOAONpPHOOpETaTeNeH-rpaskiaH
(oroBOpbl  TOOPOBOJBHOTO  MEAMIMHCKOTO  CTPAxXxOBaHHs,  CTpaxOBaHUs
OTBETCTBEHHOCTH).

B rnaBe 48 I'K P® mpennaraercs npeayCcMOTPETh CIEHUAIbLHbIE HOPMBI,
JA0LME CTPAXOBLIMKY MTPaBO B OJHOCTOPOHHEM IMOPSAKE OTKA3aThCsl OT I0rOBOpa
B Clydae BHHOBHOIO  HapylIeHUs  CTpaxoBarejieM  HHOOPMAIMOHHBIX
obsi3anHocTe (cratbu 944 u 959 'K P®). B ciyuae mpocpoyku BHECEHHS
CTPaxOBOTO B3HOCA CTPAxXOBIIMK HMMEET MPaBO OTKA3aTbCi OT JOroBOopa Ha

oCcHOBaHUU MyHKTa 3 ctatbu 954 'K PO.
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C yueroM yka3aHHoro cienyer BHecTd B TiaBy 48 'K P® Hopwmy,
OrpaHUYMBAIOLIYIO IIPABO CTPAXOBIIMKA Ha OTKAa3 OT JOTOBOPA B CIy4asX, MPsMO

HE MPEeNYyCMOTPEHHBIX 3aKOHOM. J[jist 3TOoro mpemiaraercsi B crtatbe 958 'K PD

3aKPCIINTD ITOJIOKCHUEC O TOM, YTO CTPAXOBIIIHWK BIIPABC OTKA34ThCA OT AOrOBOpA B

diydasiaX, YCTAaHOBJICHHBIX 3daKOHOM. I[aHHa}I HOpMa HC NpPCUATCTBYCT TOMY, YTO

CTPaxOBIIUK CMOXKCT pAaCTOPTHYTH JOT'OBOP CTPAXOBAHHA I10 O6HII/IM OCHOBAHUIM,

MpeayCMOTPEHHBIM B T1aBax 26 u 29 I'K PO.

45. Ilepexoa nmpaB M 00A3aHHOCTEH MO JOTOBOPY CTPaxXOBaHMS MMYILECTBA
NpHu cMeHe co0cTBeHHUKa nmyuecTsa (crarbs 960 'K P®D)

B coorBerctBUM co ctatbeit 960 I'K P® mnpu mnepexome mnpaB Ha
3aCTpaxOBaHHOE HMMYIIECTBO OT JIMI[Aa, B HMHTEpPECax KOTOPOTO OBLI 3aKIIOYEH
JIOTOBOP CTPaxOBaHUs, K IPYTroMy JIMIly IIpaBa U 00sI3aHHOCTH IO 3TOMY JJOTOBOPY
NEPEeXOAT K JIMILY, K KOTOPOMY MEpEeluId IpaBa Ha UMYIIIECTBO, 32 UCKIIIOUEHUEM
CIy4aeB MPUHYAUTEIBHOTO H3BATHUS MMYILIECTBA MO OCHOBAaHUSIM, YKa3aHHBIM B
nyHkte 2 ctatbu 235 'K PD, u oTka3a ot npaBa coocTBeHHOCTH (cTaThs 236 'K
P®).

[Ipn >TOM U3 3TON HOPMBI HE YCMATpPUBAETCS, UMEET JU 3HAYCHUE IS
CJIEIOBaHUS TAKUX TpaB M OOA3aHHOCTEH, B KaKOM MOMEHT IMepenuio MpaBo Ha
MMYIIECTBO — J0 WJIM MOCJE HACTYIUIEHUS CTPAXOBOIO CIydasl.

Cratbsa 960 I'K P® siBiisieTcst 4aCTHBIM CITy4aeM Iepeiladyd JOrOBOpa B CUITY
3akoHa (cTatbu 387, 392% u 392° 'K P®). IIpu 5TOM OTAENBHBIME CIIENUATLHBIMU
3aKOHaMU IPUMEHEHHWE HAa3BaHHOI'O MpaBWia HCKIrOYaeTcs. Tak, IMyHKTOM 2
ctatbu 4 ®enepanbHoro 3akoHa oT 25.04.2002 Ne 40-d3 "OO6 o6s3aTenbHOM
CTpaxOBaHUU TPAXKJAHCKOM OTBETCTBEHHOCTHM BJIAQJACNBIEB TPAHCIOPTHBIX
CpelICTB" yCTaHOBJIEHO WPAaBWJIO, COTJACHO KOTOPOMY IMpU NPHOOPETEHHUU
TPAHCIOPTHOTO  CPEACTBA HOBBIM BIAJENblIEM TakoW Biajenern 00s3aH
3aCTpaxoBaTh  CBOK  TIPAXJAHCKYID  OTBETCTBEHHOCTh JI0  COBEpILUEHUS
PErMCTPAllMOHHBIX JEHCTBUM, CBSI3aHHBIX CO CMEHOM BJaJeliblia TPAHCIOPTHOIO
CPEICTBa, HO HE IO3/IHEE YEM 4Yepe3 JEeCATh JHEH MOocie BO3HUKHOBEHUS IpaBa
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BNIaJicHUs] UM. TOIKOBaHUE O HEMPUMEHEHUM B YKa3aHHOW cUTyaluu ctaTbu 960
I'K P® rtaxxe pano BepxoBHeiM Cynom P® B nynkre 11 IlocranoBnenus
IInenyma BepxoBHoro Cyza P® ot 26.12.2017 Ne 58 "O nmpumMeHeHun cygamu
3aKOHOJIaTEIbCTBA 00 00s13aTeTbHOM CTpaxOBaHUU IPaKJIaHCKOU
OTBETCTBEHHOCTH BJIAJEIbIIEB TPAHCIOPTHBIX CPEICTB".

N3 chepwnr neiictBus cratb 960 'K P® wuckimrodeHsl Takxke ciydau
OTUYXXJIEHHSI CYJIHA, 3aCTPaxOBAaHHOTO II0 JOrOBOPY MOPCKOIO CTpPaXxOBaHHS
(ctatesa 258 KTM P®).

Bre3biBaeTr comHeHus u camo npaswio ctateu 960 I'K P®. C nepexomom
IIpaB Ha UMYILECTBO MHOMY JIMIy CTPaxoBaTeNlb YTPAauMBAaET CTPAXOBOW MHTEpEC,
CTpaxoBOIl mHTEpec npuodperarens He siBeH. KpoMe Toro, 3ameHa cTpaxoBartes B
JIOTOBOpE B CHIJIy 3aKoHa Oe3 yué€Ta BOJIM Kak MpHOOpeTaTesss UMYLIECTBa, TaK U
CTpPaxoOBIIMKA BEAET K HAPYUIECHUIO OJHOIO M3 OCHOBOIIOJATAOUIUX IMPUHIIUIIOB
IPaKIaHCKOTO TIpaBa — aBTOHOMUU BOJIM (IMYHKT 2 ctaThu 1, myHKT 1 crathu 2 ['K
P®). Cnegyer mOMHHUTB, YTO JOTOBOP CTPaXOBAaHMS MHAMBUAYAJEH: €r0 YCIOBUS
BO MHOI'OM OIpPEAEHSAIOTCS C YYETOM CTEIEHH CTPAaXOBOIO PHUCKA, KOTOPBIN
pas3iuyueH JUIsl pa3HbIX yYaCTHUKOB 000pOTa, B TOM YHCIIE CBSI3aH C UX CTPAXOBBIM
MHTEpPECOM, JIMYHBIMU  XapakTepucthkamu. (CMeHa CTpaxoBaTelsl MOXKET
IPUBOIUTH K YBEJIMUECHUIO UJIM YMEHBIIIEHUIO CTEIEHU CTPaXOBOT'O PHUCKA.

OrpannuyeHue mpaB Ha BBIOOpP KOHTPAareHTa, Ha OMNPEJEICHUE YCIOBHMA
JI0TOBOpa TpeOyeT 000CHOBAHUS C MOJIUTHKO-IIPABOBOM TOUYKU 3pEHUS, HAPUMED,
HEOOXOUMOCTH 3alllUThl COLMAJIbHO-3HAYUMBIX HHTEPECOB. TakuM HMHTEpecoM
MOXET CIYKUTh MHTEPEC B HEMPEPBIBHOCTH CTPaXOBaHHs IOCYAapCTBEHHOIO WU
MYHUIIUNAIBHOTO uMyIiecTBa (myHKT 3 cratbu 935 'K P®), urto, omHako,
ABJISIETCS IUCKYCCHOHHBIM.

OOpaiiieHre K ONbITY HHOCTPaHHBIX MpaBonopsakoB (I'epmanuu, Opaniyn)
MOKa3bIBAET, YTO IIOCJE IMEPEXO0/a MpaB HAa 3aCTPAXOBAHHOE MMYIIECTBO WHOMY
JUIy JOTOBOP CTPAaXOBaHUs COXpaHseT CUJIy, NpHOOpeTaTesib 3aHMMAeT B
JIOTOBOPE MECTO cTpaxoBaTenss. BMecTe ¢ TEM 3aKOHOAATENEM YCTaHABIMBAETCS
NepUoj, OXJAXJIEHHUS, Ha MPOTSHKEHUH KOTOPOTO CTPAXOBUIUK W/WIM HOBBIU
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npaBooOJafaTens BIpaBe OTKa3aThCsl OT JOroBopa cTpaxoBaHus. Tak, B
I'epmanuu, rae aAeTalbHO MPOPaOOTaHbl MOPSAJOK U TMOCIEACTBUS 3aMEHbI
CTpaxoBaTeisl BCJIEACTBUE IIEpeXoja IMpaB Ha 3acTPaxOBAaHHOE HMYIIECTBO,
npuoOperaTesib B CHJIy 3aKOHa 3aMEHSE€T B JIOTOBOpPE MEPBOHAYAIBHOTO
CTpaxoBaTes MPHU YCIOBUU YBEIOMJICHHUSI 00 3TOM cTpaxoBinuka (maparpads 95,
96 3akona I'epmanuu o goroBope crpaxoBaHusi). Ilpu 3TOM OH MMeeT mpaBo
pacTOpPrHYTh JIOTOBOP CTPAaXxOBaHUSI C HEMEJICHHBIM JCHCTBHEM WU C
OKOHYaHMEM TEKYILIEro CTPaxoBOro Imepuojaa. PaBHBIM 00pa3oM CTPaxOBIIUK
BIIPABE PACTOPTHYThH JOTOBOP CTPaxOBaHUsI B TEUCHHUE OJIHOIO Mecsla (JaHHbBIN
CPOK SIBJISIETCSI MpeceKaTeabHbIM). JlaHHbBIE TpaBWJIa MPUMEHSIOTCS TaKXe MpHU
CTpaxOBaHWU OTBETCTBEHHOCTH paOOTHUKOB KoMmnanuii (maparpad 102 3akona).

[TpuopureTom TaKoro peryJupoBaHUs SABJISIETCS COXpaHEHUE
HENPEPHIBHOCTH CTPAXOBOM 3alllUTHl M OJHOBPEMEHHOE MPEAOCTaBICHUE CpPOKa
JUISI BBIPQXKEHUSI BOJIM HA COXpAHEHHE JEHCTBYIOILIErO JIOroBOpa JMOO OTKa3 OT
HETro, B TOM YHCJIE C LI€JIbI0 CTPaXOBaHUs UMYILECTBA HA UHBIX YCIOBUSIX.

Cxosxue mpaBuia ycTaHoBieHbl CTpaxoBbIM KoJiekcoM @DpaHimu (CTaThs
L121-10 CrpaxoBoro kojnekca). Cpok sl OTKaza CTPaxoBIIMKA OT JOTOBOpa
COCTAaBJISIET TPU MECsIa C MOMEHTA, KOr/la MpUoOpeTaTesnb 3asBUT CTPAXOBIIUKY O
HE0OXOIMMOCTH BbIJauH IMOJIMCa HA HOBOE UMSL.

B nokTtpuHe momdyepkuBaeTcs, 4TO HA MPAKTUKE B OOJBITUHCTBE CIydacB
npuoOpeTarenu 3asBISIOT 00 OTKa3ze OT «CTaporo» JIO0roBOpa CTpaxoBaHUS,
ITOCKOJIBKY KEJIal0T 3aCTPaxoBaTh MMYILIECTBO y CTPAaXOBIIMKA [0 COOCTBEHHOMY
BBEIOOPY®.

[IpaBuna o mepexojie mpaB M 0OSI3aHHOCTEHN IO JIOTOBOPY CTPaxOBaHUsS HE
pactpocTpaHsitorcsi Bo DpaHIMM Ha CTpaxOBaHUE aBTOMOOWICH, TMPHUIICTIOB,
IPOTYJIOYHBIX BOJHBIX CYJIOB, BO3JYIIHBIX CYJOB, HAa 00s3aTEIbHOE CTPAXOBAHUE
CTpOSLIUXCS OOBEKTOB (CTpaxOBaHME OTBETCTBEHHOCTH). I[IpuMeHUTENbHO K

aBTOMOOWJISIM YCTaHOBJIEH OCOOBIH PEXHUM, B CHIy KOTOPOTO MPHU OTUYKICHUH

66 Bigot, J, Heuzé, V. Kullmann, J., et al. Le contrat d’assurance. 2e éd., 2014. P. 483.
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aBTOMOOWJII JOTOBOP CTpPaxOBaHUS aBTOMATHYECKH TMPUOCTaHaBIMBaeTcs. B
teyenne 10 qHEH mocie OT4YXIEHUS aBTOMOOWIIS JOTOBOP CTPaxOBAaHUS MOXKET
ObITH TIEpeo(OpMIIEH Ha HOBOTO COOCTBEHHHUKA IO €r0 3asiBJIEHUIO0, JIMOO0 JI0TOBOP
CTPaxOBaHUs PacTOPraercs.

@paniry3ckas cyleOHas MpakTUKa PACXOAMTCS MO BOMPOCY O TOM, KOMY
NPUHAUIEKUT MPABO HAa IOJYYEHHE CTPAXOBOTO BO3MEIICHUS B CIydae, €CIU
CTPaxOBOM Ciyyall MPOM3O0IIEN 0 MEepeladd 3acTpPaxOBaHHOIO HMMyllecTBa. B
OONBIIMHCTBE  CIAyYyaeB MPHU3HABAIOCh, YTO OATO MpaBO  MPUHAAJIEKHUT
MEPBOHAYAJILHOMY CTPaxoBaTeNI0, B YbEM BJIAJCHUM BEIlb HAXOAWIACh, KOrJa
HACTYIIMJI CTPAXOBOM ciy4aii®’,

B npaBe Benukobpuranuun u CIIA mnpaBo «cienoBaHus» JI0TroBOpa
CTpaxOBaHHA TPH TEpexoJe TpaBa COOCTBEHHOCTH Ha 3aCTPaXxOBAHHOE
UMYIIECTBO OTCYTCTBYET.

B pocculickoli NpakTUKe KOHCTPYKIUSA, yCTaHOBJieHHas cratbed 960 'K
P®, mnpaktnuecku He BocTpeOoBaHa. IIpuHHMMass BO BHUMaHUE JIaHHOE
00CTOSITENBCTBO, @ TAKKE TO, YTO BOMPOC, CBSI3aHHBIM C COXpPaHEHUEM JIOrOBOpa
CTpPAaxOBaHUs, HE HAXOJMUT OJHO3HAYHOI'O PELIECHUS C TOYKU 3PEHUS JOKTPUHBI
CTPaxOBOTO TMpaBa, a €ro IMPUMEHEHHUE 3aBUCUT OT OOBEKTa CTpaxoBaHUS,

npeiaraeTesl UCKIIYUThL nosokeHus ctatbu 960 u3 'K PD. Ilpu atom Tpedyer

JIOTIOJTHUTEIBHOTO OOCYXKJEHUS HEOOXOAMMOCTh JIOTIOJHEHUS IyHKTa 3 CTaThbU
935 TK P® nHopMoii 0 mepexoje K HOPUAMYECKUM JIUIAM, TPHOOPETAIOIINM
TrOCyJapCTBEHHOE WM MYHHUIIMIIATLHOE WMYIIECTBO, MpaB W O0O0s3aHHOCTEH
CTpaxoBareysi MO JAOTOBOPY CTPAXOBAaHUs JAHHOIO MMYIIECTBA, 3AKIOYEHHOMY

panee.

46. OO0s3aHHOCTH CTPAXOBATEJsl 1O TMPEIOCTABJIEHUI) CTPAXOBUIMKY
cBe/leHHii, HeO00OXOQUMBIX /ISl YCTAHOBJIEHHS] OOCTOSITEJILCTB CTPAXOBOIO

cjydasi 1 pasMepa yﬁbITKOB

67 Bigot, J, Heuzé, V. Kullmann, J., et al. Le contrat d’assurance. 2e éd., 2014. P. 476.
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B neiictByromeit penakunuu rinaBa 48 I'K PO mpegycmarpuBaer
«UH(pOPMAIIMOHHBIE» 00SI3aHHOCTU CTPaxOBaTEJNs Ha ATare 3aKJII0UeHUs! JOroBopa
ctpaxoBaHus (ctatbs 944 'K P®), B cinyuae usmenenus pucka (ctatbsa 959 I'K
P®) u npu Hacrymnenuu ctpaxoBoro ciyyas (ctates 961 I'K PO). Ilocnennss
00513aHHOCTh OIPAHWYMBACTCSI CBOEBPEMEHHBIM H3BEIIEHUEM CTPaxOBIIMKA O
HACTYIUIEHUH CTPAaxoBOIO CiIydasl.

B TO e BpeMsa Ha MNpPAaKTUKE B3aWMMOJEWCTBHE CTOPOH JIOrOBOpPA
CTPaxOBaHUS IIOCIE CTPAxXOBOrO Ciydas JHIIb YCHUIMBAaeTcs. BblsicHeHHe
0OCTOSATENHCTB CTPAXOBOIO CIydasi U pa3Mepa MOHECEHHBIX YOBITKOB HEOOXO0IMMO
JUTSl IPUHATHS CTPAXOBIIMKOM PEUIEHUS O BBIILJIATE CTPaxoBOro Bo3MemeHus. Ha
TOM JTallé BeCbMa BaXHYI pOJb HUIPAET CBOEBPEMEHHOE M  IIOJHOE
MpeaoCTaBlieHne  CcTpaxoBareiaeM uWHpoOpMamuu 00  OOCTOSITENbCTBAX U
HOCJEACTBUAX CTPaxoBOro ciayyas. MOXXHO TOBOPUTH O T.H. MH(POPMALMOHHOM
JUCTIPONIOPIIMM, BO3HUKAIOIIEW MEXAYy CTOPOHAMM JOrOBOpa CTPAaXxOBaHUS Ha
ATOM 3Tare: Haubosee MoJHOM nH(pOopMalMel 0 CTPaxOBOM CIIydae W BOZHUKIIMX
BCJIEJICTBUE HEro yObITKax oOiazaer crpaxoBarenb. OHako OHa HeoOXxoauma
CTPAaXOBUIUKY JJI IPUHATHUS PELICHMS O BBIIIATE CTPAXOBOT'O BO3MELICHUS.

B cBs13u ¢ aTuM npu o6cyxneHnn Hactosawed Konnenmuu Obul OCTaBIIEH
Bonpoc o BHeceHMH B ['K P® HoBoro mosioxeHHs, YyCTaHaBIMBAIOLIETO
00s3aHHOCTh ~ CTpaxoBaTelsl  MPEAOCTaBIATh  CTPaxXOBUIMKY  CBEJICHUS,
HEOOXOJMMBIE ISl BBIICHEHUS OOCTOSATENBCTB CTPAXOBOTO Cilydas M pa3Mmepa
yOBITKOB.

Haubonee sBHO  O0S3aHHOCTH  CTpaxoBaTeisl  COTPYJAHUYATH  CO
CTPaxOBIIMKOM IIOCJIE€ HACTYIUIEHUS CTpPaxoOBOTO cCiyyas IMpOsABISAETCS B
AHIJIMKACKOM TpaBe. B aHrnmuiickold cyaeOHOW NpaKTUKE MNOJYEPKUBAETCA, UTO
IOPUHLHUI HauBbICIIENH TOOPOCOBECTHOCTH MPUMEHSIETCA HE TOJIBKO K 3aKIHOUYECHUIO
JIOTOBOPa, HO M K JEHCTBUAM, NPEANPUHAMAEMBIM B XOJ€ €ro HCIOJHEHUS®.

[IpenwsiBneHne cTpaxoBaTeneM T.H. «MOUICHHHUYECKUX TpeOoBanui» (fraudulent

% Boulton v Houlder Bros. & Co. [1904] 1 KB 784; Manifest Shipping Co. Ltd. v. Uni-Polaris Shipping Co. Ltd.
(The Star Sea), [2001] 2 WLR 170. Iur. no: Clarke M.A. The Law of Insurance Contracts. 4" ed. Lloyd’s of
London Press, 2002. P. 879.

154



claims) maeT cTpaxoBIIMKY MPABO OTKa3aTh B BBHIILJIATE CTPAXOBOTO BO3MELICHUS U
noTpeboBaTh BO3BpaTa paHee YIIAYeHHOTO MO J0roBopy crpaxoBaHus. llofm
MOILIEHHUYECKUMH TpeOOBaHUSMH IMOHUMAIOTCS, B YaCTHOCTH, TpPeOOBaHUSA B
OTHOIIIEHWU YOBITKA, 3aBEJAOMO /I CTpaxoBaTels HE UMEBIIET0 MECTa;
TpeOOBaHUs Ha 3aBEJOMO 3aBBIIICHHYIO CyMMYy; TpeOOBaHMs, 3asBICHHBIE C
HCTIOJIb30BAHMEM «MOIIEHHUYECKHUX TIPUEMOB»®’.

B CHIA o06s3aHHOCTDh CTpaxoBaTelisi COTPYJIHHUYATh CO CTPAxXOBIIMKOM B
XOJIE pacciel0BaHUs CTPAXOBbIX CIIy4aeB IPEyCMATPUBACTCS IPEUMYILIECTBEHHO
YCIIOBUSIMU JOTOBOPOB cTpaxoBaHus. OHa BKIOYaeT B ceOs 00s3aHHOCTHU
CTpaxoBaTessl He MPU3HABATh CBOIO OTBETCTBEHHOCTH Mepe]] TPEThbUMHU JIULIAMH, HE
3aKJII0YaTh C HUMH COTJIAllleHUs1 00 yperyJupoBaHuu 0e€3 COTrachs CTPaxOBIIUKA,
y4acTBOBaTh B CYJEOHBIX 3acelaHusiX IO JAeNy, MPEeIOCTaBIATh WH(POPMALUIO U
JI0Ka3aTeNIbCTBA, a TaKXKE OCYILECTBIATh MHbIE JAEUCTBUS, KOTOPbIE MOTYT OBITh
pasyMHO 3aTpeGOBaHbI CTPAXOBIIUKOM ',

OO0s13aHHOCTH CTpaxoBaTeNsl MPEIOCTABIATh CTPAXOBIIUKY MH(OPMALIUIO U
JOKYMEHTBI II0CJIE€ HACTYIUIEHHMsI CTPaxoBOIo ciydas mpeaycmorpeHa B § 31
3akona ['epmanum o noroBope cTpaxoBaHus. B aToMm maparpade yrounsiercs, 4to
00513aHHOCTh BO3HMKAET y CTPAaxoBaTessl WM Y UHOTO JIMIA, UMEIOLIET0 MPaBo Ha
[OJIyYEHHUE CTPAXOBOT0 BO3MEILIEHUS, JIUIIB 110 3alIPOCy CTPAXOBLIUKA.

Takum oOpa3om, paccmaTpuBaeMas 00s3aHHOCTH MOMYyYHIIAa 3aKPETJICHUE B
pszae 3apyOexHBbIX MPaBOBBIX cucTeM. BmecTte ¢ TeM ee BO3MOXKHOE BHECEHHE B
pPOCCHICKOE TMpaBO CTANKUBACTCA C PSAIOM CIOXKHOCTEH. 3aKOHOAATEITHHOE
3aKpETUICHHE JOTOW O0S3aHHOCTH TOTpeOoBajo OBl  JOCTATOYHO TOYHOTO
yCTaHOBJEHHUs €€ oO0beMa. OJHAKO OIpeNeiIuTh Ha 3aKOHOJATEIbHOM YpOBHE
KOHKPETHBI TEpeYeHb CBEACHMA M JOKYMEHTOB, KOTOpPHIE MOTYT OBITh

I/ICTpe6OBaHI>I CTPaxOBIIUKOM IJIA BBIACHCHUA 00CTOSTCILCTB CTpaxoBOIo Ciry4dasd,

0 Agapitos v. Agnew (The Aegeon), [2003] QB 556. I{ur. mo: Lawry J. Whither the Duty of Good Faith in UK
Insurance Contracts / Connecticut Insurance Law Journal. 2009-2010. Vol. 16. Issue 1. P. 98-108. Cm. Takxke
Clarke M.A., op. cit., p. 895.
70 Robert E. Keeton, Alan 1. Widess, James M. Fisher. Insurance Law. A Guide to fundamental principles, legal
doctrines and commercial practices. West Academic Publishing. USA. 2017. p. 619-623, 630-665. John F. Dobbyn,
Christopher C. French. Insurance law in a Nutshell. USA.15" ed.2016. p. 297-305, 347-350.
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HE TpEeJCTaBisieTcss BO3MOXKHBIM. ClieoBaTenbHO, O0OCYXJAaeMoe TMOJOKEHUE
ctaio Obl HeompeneiaeHHbIM. B To ke Bpems BkmtoueHue B 'K PD nHoBoit
00s3aHHOCTH CTpaxoBarelyiss ObUI0 Obl 11eecO00pa3HbIM JIMIb TPH  YCIOBHH
OJTHOBPEMEHHOM (POPMYITUPOBKH CAHKIIMH 32 HEHCIIOJIHEHHWE HTOW O0S3aHHOCTH.
Takoe pelnienue, oJHaKO, MPUBEIO Obl K HAPYIICHUIO UHTEPECOB CTpaxoBaTeleH:
UM Tpo3uiia Obl CAaHKIIMS 32 HEUCTIOTHEHUE 00S13aHHOCTH, KOHTYPbI KOTOPOI YETKO
HE ompeaesieHbl. JlpyruM HeXenaTelbHbIM IOCIEACTBUEM TaKOTO W3MEHEHUS
cTasio Obl TMOSABICHHE HOBOM KaTErOpHUH CTPAXOBBIX CIOPOB, CBA3aHHBIX C
HeHajnexKamuM  (pakTH4eCKH WM 1O  MPEANOJIOXKEHUI0  CTPAaXOBIIUKA)
WCIIOJIHEHHEM CTPaxoBaTejeM OO0S3aHHOCTU COTPYJHUYATh CO CTPaxOBIIMKOM B
XO/I€ pacclieJOBaHUsl CTPAXOBOTO CITyyasl.

Kpome Toro, menecooOpa3HOCTh  BKJIIOYEHHS  COOTBETCTBYIOIIETO
nosnoxkeHusi B 'K P® BbI3bIBaeT COMHEHUs, TOCKOJIbKY OOS3aHHOCTH CTOPOH
0053aTeNbCTB JIEWCTBOBATH JOOPOCOBECTHO YK€ 3akperieHa B oOmieit yactu 'K
P®, a umenno B mynkre 3 crateu 1. [IpuHImMn nqoOpOCOBECTHOCTH YCTaHOBIICH
Takxke B nyHkTe 3 cratbu 307 'K P®, corsmacHo KOTOpoMy MpH yCTaHOBJICHHH,
UCIIOTHEHUHN 00f3aTeNbCTBA M TIOCTE €ro MpEeKpalleHus CTOPOHBI 0O0s3aHbI
JIECTBOBATH TOOPOCOBECTHO, YUUTHIBAS TIPABa U 3aKOHHBIE MHTEPECHI APYT JIpyra,
B3aMMHO OKa3biBas HEOOXOJMMOE COJCHCTBUE ISl JIOCTMDKCHHUS — LETU
00513aTeNbCTBA, a TAKXKE MPEOCTABIISASA APYT APYTy HEOOXOAUMYIO HHPOPMAITHIO.
VYKkazaHHOE TIOJIOKEHHWE B TMOJHOW Mepe NPUMEHUMO K OTHOIUCHUSIM,
BO3HMKAIOIIMM MEXKJIy CTOPOHAMM JIOrOBOpA CTPAXOBAaHUS IOCIE HACTYILICHUS
crpaxoBoro  cimydas’'. Ilempl0  CTpaxoBOro  00S3aTeNbCTBA  SBISAETCH
NPEeIOCTaBJICHUE CTPAXOBOM 3alUTHl B COOTBETCTBUM C JIOTOBOPOM CTPaXOBAaHMUSI.
CropoHbl 005i3aHBI OKa3bIBaTh JPYr JPYTrYy COJCHCTBHE, HEOOXOAMMOE st
OCYUIECTBJICHUSI ATOM IMeNu. DTO COACUCTBUE TMOJApPa3yMeBAaeT B TOM YHCIE

B3aUMHOC COTPYAHHUYCCTBO, CBA3aHHOC C PacCCICIOBAHHUCM 00CTOSATCILCTB

1'O HeoOXOUMOCTH MPUMEHEHHS OOIIUX MONOKEHHH 0 JOOPOCOBECTHOCTH K CTPAXOBBIM OTHOIICHUSM CM. M. 22
INocranosnenus [Inenyma Bepxosnoro Cyna P® or 27.06.2013 N 20 "O mpuMeHeHHHU CyJaMU 3aKOHOAATENbCTBA O
J0OpPOBOJILHOM CTPaxOBaHWU MMYIIECTBA IpaXkiaH".
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CTPaxoBOr0 Ciyyasi, HampuMep, KOOPAWMHAIUIO JEHCTBUN SKCHEPTOB U JPYTruUx
CHEIUAINCTOB, YYAaCTBYIOIIMX B YCTAHOBJICHUH OOCTOSITEIIBCTB CTPAXOBOTO
cilyyasi; IpeloCTaBlIeHUEe UM JOIMyCKa K MECTy CTPaxoBOI'O CiIy4as; COrIaCOBaHHE
Mep, HEOOXOAWMBIX [JI1 yYMEHBIIEHWS YOBITKOB; OpraHu3amuio cOopa
JIOTIOJTHUTENIbHBIX MaTepUaioB, HEOOXOJIMMBIX JJISI YCTAHOBIIEHUSI OOCTOSITENIbCTB
U TIOCIIEJICTBUI CTPaxXoOBOI'O CIyYas.

B cootBerctBun ¢ mynktom 3 crtateu 307 I'K P® crtoponsl noroBopa
CTpaxOBaHUs Takke o0s3aHbl OOMEHHMBAThCA APYr € JApyroM uHpopmalmei,
KOTOpasi HeoOXoaWma JJis MCTIOJNHEHHUs JO0roBopa CTpaxoBaHus. B dacTtHOCTH,
CTOpPOHA, TOJY4YHWBIIas 3aKIIOYEHHE OJKCIepTa, o0s3aHa MO 3ampocy Apyroi
CTOPOHBI CBOEBPEMEHHO PACKPBITh €H COACpKAHUE ITOTO 3aKIIOYEHUS, €CIIH OHO
BIIUSCT Ha OOS3aHHOCTh CTPAXOBIIMKA BBHITUIATUTH CTPAXOBOE BO3MEIICHUE.
AHanoruyHyro 005 13aHHOCTh HECET CTOPOHA, KOTOpas 3alpalliiBaeT U MoJIy4aeT OT
TPETbUX JIMI JOKYMEHTBI, COJIepKalllue CBeIeHUs 00 OOCTOSTENbCTBAX U
MOCJIEJICTBUSIX CTPAXOBOI'O CIyYasl.

C yderom u3joxkeHHOro mnpeanaraercss He BHocuTh B ['K PO nonoxenue,
YCTaHABIMBAOIIEEe OOS3aHHOCTh CTPAXOBaTeNl MPEIOCTABIATh CTPAXOBIIUKY
CBEJICHUS1, HEOOXOUMBIE ISl YCTAaHOBJIEHUSI 00CTOSITEIBCTB CTPAXOBOTO Cyvas U
pa3Mepa YOBITKOB, MOCKOJIbKY OOsI3aHHOCTh CTOPOH CTPaxOBOro 00s3aTeIhCTBA
COTPYJHHMYATH U MPEAOCTABIATH JIPYT APYTY HEOOXOAMMYIO HH(GOPMAITHIO HA TOM

aTamne cieAayeT u3 nyHkra 3 ctateu 1, mynkra 3 crateu 307 'K PO.

47. bpems 10Ka3bIBaHUSA NPU HECBOEBPEMEHHOM YBeJIOMJIEHHH CTPAXOBIIMKA
0 HACTYILICHUH CTPAaxoBoro ciay4as (myHkrt 2 crarbu 961 I'K P®D)

Cornmacuo nynkry 2 crateu 961 'K P® nemcnomnenue o0sS3aHHOCTH TIO
CBOCBPEMEHHOMY U3BEIICHUIO O HACTYIUIEHUHM CTPaxoOBOTO cliydas JaeT
CTPaXOBIIMKY TPaBO OTKa3aTh B BBIILJIATE CTPAXOBOTO BO3MEILECHUS, «ECIH HE
OyZeT [oKa3aHO, YTO CTPaxOBIIMK CBOEBPEMEHHO Yy3HAJI O HACTyIUICHUU
CTPaxOBOTO ciyyas JIMOO YTO OTCYTCTBUE y CTPaxXOBIIMKA CBEJCHUN 00 3TOM He

MOTJIO CKa3aThCd Ha ero 00s13aHHOCTH BBIIIJIATHTD CTPaxoBOC BOBMCIIICHUC).
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Takum oGpazom, OpeMsi JOKa3bIBAHUS TOTO, YTO OTCYTCTBHE WU3BEILCHUS HE
MOTJIO CKa3aTbCid Ha OOS3aHHOCTHM CTPaxXOBUIMKA BBIJIATHUTH BO3MEIICHHE,
BO3JIO’KEHO Ha cTpaxoBaTens (Bbirogonpuoodperarens). C olHON CTOPOHBI, TaKOe
peleHrne MOXKHO CUYUTaTh CBOCOOPAa3HOW CAHKIMEH 3a HapyllIeHHEe CTpaxoBaTelieM
o0s3aHHOCTH 1O MHGOPMHUPOBAaHUIO cTpaxoBmuka. C JIpyroil CTOPOHBI,
HEO0OXOIMMO TPHU3HATh, YTO y CTpaxoBaTesis BO MHOIHMX CJIydyasX OTCYTCTBYET
O0OBEKTUBHASI BO3MOKHOCTh JIOKa3aTh, YTO CTPAXOBIIMK MMEJN BCIO HEOOXOIUMYIO
uH(bOpMaIMIO JUIsl BBIIUIATHI BO3MeElIeHUs. B cyneOHON mMpakThKe HUMEITCs
NpUMEpHl SBHOTO WM 3aByaJHMpPOBAHHOIO TMEpeHoca OpeMEeHH TOKa3bIBaHUS CO
CTpaxoBaTess Ha CTPAaxOBIIUKa'2. B CBA3M C 9THM MOXET OBITH IIOCTABIEH BOIPOC
O 3aKOHOJATENIbHOM 3aKpeIUIeHHMH Takoro nepeHoca. Peub MoxkeT uaru o6
n3MeHeHun nyHkTa 2 crtateu 961 I'K P®, cormacHo KOTOpOMY CTpaxOBIIMK
NOJIyYUT TIPAaBO OTKa3aTh B BHILJIATE BO3MEIIECHUS, €CIH JOKAKET, 4YTO
HECBOEBPEMEHHOE U3BEIIIEHUE O CTPAXOBOM CJIydae MOBJIUSIO Ha €ro 00A3aHHOCTh
BBITVIATUTH CTPAXOBOE BO3MEILICHHUE.

Takoe pemieHue, ¢ OJHOW CTOPOHBI, MO3BOJIWIO Obl TEPEHECTH Opems
JIOKa3bIBaHUS HA CTOPOHY, 00JIaaonIyo HeoOxoaumon nHpopmanueit. OgHako y
HEro HMMEeTCsl W CYUIECTBEHHBIM HenocTtatok. CTOUT y4MTHIBATh, YTO MPaBO
CTpaxOBIIMKa OTKAa3aTh B BBIIUIATE CTPAXOBOTO BO3MEUIECHUS MPETyCMOTPEHO B
nyHkTe 2 cratb 961 T'K P® kak cankuus 3a HapylIeHUE CTpaxoBaTelieM CBOEH
00S3aHHOCTH 10 CBOEBPEMEHHOMY W3BEUICHUIO CTPaxoBIIMKa O CTPaXOBOM
ciydae. JTa  OOS3aHHOCTb  SIBISETCA  CYIIECTBEHHOW  YacThi0  OOIIMX
MH(GOPMAILIMOHHBIX 00513aHHOCTEN, BO3HUKAIOIIUX B paMKax HCIIOJIHEHUS JOTOBOpa
cTpaxoBaHus. Ponb 3TON 00sS3aHHOCTH CYIIECTBEHHA, TOCKOJbKY JIUIIb
CTpaxoBaresb 00Ja/1aeT CBECHUSIMHU O HACTYIUICHUU CTPaxOBOTO CIIy4ast U MOXKET
nepenaTb 3TH CBeJIeHUs CTPaxoBIIUMKY. CBOEBpPEMEHHOE U3BEUICHUE CTPAXOBIIHUKA
UMEET Ba)XHOE 3HAauy€HUE, MOCKOJBKY MO3BOJISIET CTOPOHAM MPUHSTH MEPhI JUIs

YMCHBLIICHUA Y6BITKOB, OIICPATUBHO YCTAHOBUTH 00CTOATEILCTBA U IHOCJICACTBHA

72 Cwm., wmamp., IlocranoBnenne ApOuTpaxkHOTo cyma MockoBckoro okpyra ot 18.12.2015 mo memy Ne A40-
160969/3-50-1427, ocraBnenHoe B cuite Omnpenenennem BepxosHoro Cyna Poccuniickoit @enepannu ot 29.03.2016
o ey Ne 305-0C16-1424
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CTPaxoBOIr0 CiydYas, ONPEAETUTb XOJ AaJbHEWIIEro pacciefoBaHHs CTPaxoBOI'O
ClIy4asi ¥ IOPSAOK MPUHATHUS PELICHUS O BBIMJIATE CTPAXOBOTO BO3MEIICHHUS.
CucremaTHueCcKOe HEHMCIIONHEHHUE CTPAaXOBATEISAMHU OOSI3aHHOCTU IO U3BELEHUIO
CTPaxOBIIMKAa O HACTYIUIEHUU CTPAXOBOTO Ciydas MPHUBENO Obl K HaPYIICHUIO
OajaHCa MHTEPECOB YYAaCTHUKOB CTPAaXOBbIX OTHOLIEHMH. Bo Bcex mpaBoBbIX
CUCTEMAaxX, ONBIT KOTOPBIX YYMUTHIBAJCS B XoJA€ pPaldOThl HaJX HAaCTOSALIEH
Konnenimy, HECBOEBPEMEHHOE U3BEIIEHUE CTPAaXOBIIMKA O HACTYIUICHUU
CTPaxOBOI'0 CIIy4asl BIeUET HEOIAronpusTHbIE OCAEACTBUS ISl CTPAXOBaTENsL.

C yd4eToM BaXXHOCTH OOS3aHHOCTH CTpaxoBaTels, MPEAyCMOTPEHHOW B
cratbe 961 I'K P®, ocnabnenne HeOIaronpuUATHBIX MOCIEACTBUN €€ HapyIICHHs
Ja)ke B 4YacTH MepeHoca OpeMEHM [OKa3bIBaHUS OOCTOATENbCTB, YKa3aHHBIX B
nyakTe 2 crateu 961 'K PO, Obuto O6b1 HexxenaTenbHbIM. [IpencraBisiercs, 4To
00Cy’XJJaeMO€ TOJIO)KEHHE B €ro akTyaJlbHOM peJakluu OTpakaeT pPa3yMHBIH
KOMIIPOMHUCC MEXJIy HWHTEpecaMu cTpaxoBarenst W crpaxoBmuka. Cruemyer
COINIACUTBLCSA C IOAXOJAO0M, BBIPAOOTaHHBIM B CyJeOHOM NpPaKTUKe'®, COrIacHoO
KOTOPOMY «CTpaxoBaTeilb WM BBIFOJONPUOOpETATENh HMMEET BO3MOKHOCTb
OCTIOPUTH OTKAa3 CTPAXOBIIMKA B BBIMJIATE CTPAXOBOTO BO3MEIICHHUS, MPEIbIBUB
JI0Ka3aTeNIbCTBA TOIO, YTO CTPAXOBIIMK CBOEBPEMEHHO Y3HaJl O HACTYIUIEHUU
CTPaxoOBOro ciyyasi JM00 4TO OTCYTCTBUE y CTPAXOBIIMKA CBEJIECHUN 00 3TOM He
MOBJIMAJIO HA €r0 BO3MOXHOCTh OMNPEICIUTh, NEHCTBUTEIBHO JH UMEN MECTO
CTpaxoOBOM cllydail 1 KaKOBa CyMMa IIPUYUHEHHOTO yIIepoay.

C yderoM u3MOKEHHOTO (HOpMYIHpPOBKY MyHKTa 2 cTatbu 962 'K PO

npeayiaracTcsa HE MCHATD.

48. CpOK BBIIUIATBI CTPAX0BOI'0 BOSMECIICHUS
B HaCTOSIHII/Iﬁ MOMCHT pOCCHﬁCKOC 3dKOHOOATCIIbCTBO HEC COACPIKUT O6HII/IX
IIOJIOKEHUH O CPOKC BBIIIIATBI CTPAXOBIHIMKOM CTPAXOBOI'O BO3MCHICHMUA. OTO0T

CPOK MOXET OBITh YCTAHOBJIEH JOTOBOPOM CTpaxoBaHHs. B To ke Bpewms,

73 IIyaxt 29 Ilocranosnenus [Inermyma BepxoBHoro Cyma P® ot 27.06.2013 Ne 20 «O mpuMeHEHHH CyIaMH
3aKOHOAATENECTBA O JOOPOBOJILHOM CTPaXOBAHUH HMYIIIECTBA IPaXKIaH».
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IIOCKOJIbKY ~ JIOTOBOpP  CTpPaxOBaHMs MOYTH BCErAa SBISETCS  JOTOBOPOM
MPUCOEANHEHHUS, a €r0 MPOEKT pa3padaThIBaeTCsS CTPAXOBIIUKOM, YCIOBHUS O CPOKE
BBITUIATE CTPaXOBOI'O BO3MEIIECHMSI BCTPEUAIOTCS JIaJIEKO HE BO BCEX JOTOBOPAX.
DTO MO3BOJISIET CTPAXOBIIMKY 3aTSATMBATh BBIILIATY CTPAXOBOI'O BO3MEILIEHUS, HE
HECS IIPU 3TOM KaKUX-JIM00 HEOJAaronpusaTHBIX nociaeAcTBui. Takoe nojoxeHue, B
CBOIO OYepelnb, HapyllaeT IpaBa CTpaxoBarejed, B TMEpBYI oudepelp —
CTpaxoBareje-moTpeduTeneli, YbM  NEPErOBOPHBIE  BO3MOXKHOCTH  MPH
3aKJIFOYEHUH JIOTOBOPA CTPAXOBAHUS OIPAHUYECHBI.

D¢ddexTuBHBIM CIOCOOOM peIeHUs YKa3aHHOUW BBITIE TTPOOIEMBI SBISETCS
3aKOHOJIATEIbHOE YCTAHOBJIEHHWE CpOKa JUJIi PACCMOTPEHHSI CTPAXOBLUIMKOM
3asiBJICHUSI CTPaxoBaTelsl O BBILJIATE CTPAXOBOTO BO3MEHICHUS W ISl MPUHATHUSA
pemrenus o Boiiare. [Ipumepom takoro pemenus siiserca denepanbHbld 3aKOH
or 25.04.2002 Ne 40-®3 «O06 o00s3aTeNBPHOM CTPaXxOBaHUU TPAKIAHCKON
OTBETCTBEHHOCTH BJAJCNIBIIEB TPAHCIOPTHBIX cpeAcTB» («3akoH 06 OCAI'Oy).
Cormacao myHkty 21 crateu 12 3akona 06 OCAI'O crpaxoBmmk oOs3aH
IIPOM3BECTH CTPAXOBYIO BBIIJIATY JMOO HANpaBUTh MOTHMBUPOBAHHBIM OTKa3 B
teuenue 20 (B psaae caydaeB — 30) gHed co AHS MPUHATHS 3asIBJICHUS O BBIILIATE
CTpaxoBOTO Bo3MeleHus. I[lpu HecoOMOAeHUM HTUX CPOKOB CTPAXOBIIUK
BBHITIJIAYMBAET HEYCTOWKY, MpeaycMoTpeHHyo 3akoHom 06 OCAI'O. Kpome Toro,
MOCKOJIbKY ~ BO  MHOTHUX  Clly4yasix  MpOIECCyalbHbIMU  KOHTpareHTamu
CTPAaXOBIIMKOB IO 3TOMY BHUJY CTPaxOBaHUsS SBISIIOTCSA TMOTPEOUTENH, CyAaMH
TaK)Xe€ NPUMEHSIOTCS CAHKIMH, TpeaycMOTpeHHble 3aKoOHOM P® ot 07.02.1992 Ne
2300-1 «O 3ammre mpaB MOTPEOUTENCH.

Takum o0Opa3oM, yCTaHOBJIEHHME B 3aKOHE CpOKa BBIILUIATHI CTPAXOBOTO
BO3MEILICHHS U 3HAYMMBIX JJIsl CTPAXOBIIMKA CAHKIMI 33 HAPYIIEHHE ITOr0 CPOKa
OPUBOJUT K TOMY, YTO ATH CPOKH HAUYUHAIOT COOJIOJATHCA B OOJBIIMHCTBE
CIIy4yaeB, a CIJIeJIOBaTeNIbHO, MpaBa M WMHTEPECHl MOTEPHEBIIMX M CTpaxoBaTeiei
3aIUIIAIOTCS HAJUIeKAIIMM 00pazoM.

B OonpmmHCTBE 3apyOekKHBIX TPABOBBIX CHUCTEM YCTAHOBJIEHBI CPOKH

WCIIOJTHEHUSI CTPaxOBIIMKOM jJoroBopa crtpaxoBanus. CoriacHo §14 3akona
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['epmaHum 0 IOrOBOpE CTPaXxOBaHUs, CTPAXOBIIUK OOs3aH BBHIIATHUTH CTPAXOBOE
BO3MEIICHHE IIOCJIe OKOHYaHUs cOopa  CBeAeHUI, HEOOXOIUMBIX  JIs
YCTaHOBJICHUSI OOCTOSITENIbCTB CTPAXOBOTO CiIyyas. DTOT CPOK COCTABIISIET OJUH
MecAll C MOMEHTA W3BELICHUS CTPaxOBIIMKa O CTpaxoBoM ciydae. Eciam mocie
UCTEUYEHHS ATOTO CpOKa IMpolieaypa cOopa CBEJICHHUIN HEe 3aBepIlieHa, CTPaxoBaTeNb
BIIpaBe MOTPeOOBaTh TMpPEABAPUTEILHON BBIIUIATHI B pa3Mepe, B KOTOPOM
00s13aHHOCTH CTPaxXOBIUKa ycTaHoBIeHA. CoryameHne CTOpoH 00 0CBOOOKICHUHU
CTPaxOBIIMKa OT 00s3aTENBCTB IO YIUIATE MPOILIEHTOB 3a MPOCPOUKY IIaTexa
SBJISICTCSI HEJCHCTBUTEIBHBIM. MECSYHBIA CPOK Ig cOopa CTPaxOBITUKOM
CBEJICHUN MOXKET OBITH MPUOCTAHOBIICH, €CJIM HEOOXOJMMBIC CBEICHUS HE OBLIN
IPEI0CTaBJIEHBI 10 BUHE CTPaxoBaTessl.

CrpaxoBoii  kojekc @paHIMM  yCTAHABIMBAET  Pa3JIUYHBIE  CPOKHU
UCIIOJIHEHUS CTPAXOBIIMKOM O00SI3aHHOCTH IO BBITJIATE CTPAXOBOI'O0 BO3MEIICHUS B
3aBUCUMOCTH OT BHUJAa CTpaxoBaHus. Hampumep, mpu cTpaxoBaHMM OT pHCKa
no’kapa, a Tak’ke OT PUCKA CTUXUHHBIX O€JICTBUI M TEXHOTEHHBIX KaTacTpod 3TOT
CPOK COCTaBJISIET TpU Mecsa. B cTpaxoBaHUM CTPOUTENBHBIX PUCKOB 3TOT CPOK
COCTABJISIET JIBE HEAENH, JUIsl aBTOMOOMJIBHOTO CTpaxoBaHus — Mecsl. [lopsaok
UCYHCIICHUS 3TUX CPOKOB TaK)K€ YCTAHABIMBACTCS MHAUBUAYAIBHO IS KaXIO0TO
BUJa cTpaxoBaHus. i1 BUAOB CTpaxoBaHUsA, MO KOTOPHIM CpPOK BBITLIATHI
BO3MEIICHHUS] HE YCTAHOBJEH 3aKOHOM, OH OOBIYHO OIpPEAENEH JOTOBOPOM.
Haunboiiee TUTTMYHBIM SIBISICTCS MECSYHBIN CPOK.

B 2017 r. BHecensl u3amenenus B 3akoH Benukoopuranuu «O cTpaxoBaHUN
2015 r., cormacHO KOTOpPbIM B KaKIblii JIOTOBOP CTPaxOBaHUsl CUYUTAETCS
BKJIFOUEHHBIM ~ TOJIpa3yMeBacMoe yCJIoBHE 00 0OS3aHHOCTH CTPaxOBIIHMKA
CBOEBPEMEHHO (B pa3yMHBI CpOK) BBIILUIATUTH CTPAXOBOE BO3MEIICHHE. ITO
YCIIOBUE MOXET ObITh UCKIIIOYEHO TOJIbKO B JIOTOBOPAX CTPAXOBAHUS C YUACTHEM
npearnpuHUMaTesiell myTeM BKIIIOUEHHS B JIOTOBOP SIBHOTO IMOJIOKEHUS 00 OTKase
OT 3TOro ycioBus. llpu 3TOM CTpaxoBHIMK HE MOET OBITh OCBOOOXKIEH OT
OTBETCTBEHHOCTH 3a HapylleHHWE OO0S3aHHOCTU IO CBOEBPEMEHHOW BBIILIATE

BO3MEUICHHS B ClIy4yae €ro HaMEPEHHBIX ACUCTBUNA WM TpyOoil HEOPEKHOCTH.
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Hapyumienne pa3yMHOro Cpoka BBIIJIATBI CTPaXxOBOI'O BO3MEIICHHS  JTa€T
CTPaxOBaTEII BO3MOXHOCTh B3bICKAaTh CO CTPAaXOBIIHMKA YOBITKHM. BO3MOXHOCTB
B3BICKaHUSI CO CTPaXOBILKMKa YOBITKOB, B TOM YHUCJE MITpPa(HBIX, TPU MPOCPOUKE
yIUIaThl CTPAXOBOr'0 BO3MELIEHUs 3aKkperieHa Takxke B nmpase CIIIA: B oTaenbHbIX
HITaTax Ha 3aKOHOJATEIILHOM YPOBHE, B IPYTUX — HA YPOBHE Cy1€0HOM MPaKTUKU.
AHanu3 3apyOeXHOT0 CTPaxoBOIO 3aKOHOAATENIbCTBA, a TaKXKe POCCUUCKOIO
OMbITA PErYJIUPOBAHUS OTAEIbHBIX BUJOB CTPAXOBAHMSI MTO3BOJISET CAENATh BHIBOJ

0 HCJICCOO6D8,3HOCTI/I BKJIrOUYeHUs B 'K P®D HOBOM cTaThu O CPOKC MCITOJIHCHUA

CTPAXOBIIIMKOM 00513aTENLCTB 10 JOTIOBOPY CTpaxXOBAHMA. OTa CcTaThsl MOKET OBITH

pa3menieHa nocie crtateu 962 I'K PO.

Jnst  3amuThl  MHTEPECOB CTpaxoBaTelied U BhITOAONpUOOpeTaTenei,
SBJISTFOIITUXCST  TIOTPEOUTENISIMU, TMPOEKTUPYEMOE TOJOKEHUE JIOJDKHO OBITh
umIepaTuBHbIM. OJTHAKO CIIEIyEeT MPEAYCMOTPETh, YTO UHBIE MOJIOKEHUS O CPOKE
BBITUIATHI CTPAXOBOTO BO3MEUIEHUSI MOTYT COJEPKATHCS B 3aKOHAX 00 OTIEIbHBIX
BUIAaX cTpaxoBaHusi. Kpome Toro, otiMyamnmecs OT 3aKOHOAATEIbHBIX
MOJIO)KEHUI YCIIOBUSL O CPOKE BBIIUIATHI CTPAXOBOTO BO3MEMICHHUS MOTYT
BKJIIOYATHCSI B JIOTOBOP CTPAXOBaHMS, €CJIM €r0 CTOPOHAMH, a TAaKXKe JIMIaMU, B
M0JIb3Y KOTOPBIX OH 3aKJIIOYEH, SIBJISIOTCS MPEAITPUHIUMATEIH.

C YUYCTOM BaPY6C}KHOFO 141 pOCCHﬁCKOFO OIIbITa HIpcajaracTtcia yCTaHOBUTE,

YTO CPOK JUUISL OCYIISCTBICHUS CTPAXOBOM BBIMJIATELI COCTABJISICT HE oosee 30 JIHEH.

Cpox HayMHAeT Te4Yb C MOMEHTA IMOJYYEHHUS CTPAXOBLUIMKOM TpeOOBaHMS 00
WCIIOJIHEHHH JIOTOBOPA CTPAaXOBaHUSI.

HeoOxoaumo mpeaycMOTpeTh BO3MOXKHOCTh MPOAJICHUS 3TOTO CpPOKa B
UCKITIOUMTEIBHBIX CIIy4asiX, HalmpuUMep, €Clu JJsi YCTAHOBJIEHUS OOCTOSITENIbCTB
WIM TIOCNEACTBHM CTPaxOBOTO Cllydas HEOOXOJUMO TPOBEIACHHE CIIOXKHOU
AKCTepTU3bl. B 3TH ciydan He JOJKHBI BXOJIWUTH CUTYallMM, KOTZla KCIEpPTH3a
IIPOBOJIUTCSI PETYJIAPHO MPHU pacciaeOBaHUs BCEX MM OOJIBIIMHCTBA CTPaXOBbIX
CIIy4aeB TaKOro BHJa (HampuMmep, SKCIEepTH3a MOBPEKICHUNH aBTOMOOWIS TMpHU
JOPO’KHO-TPAHCIIOPTHOM TPOMUCIIECTBUU B paMKaxX JOOPOBOJBHOTO CTPaxOBaHUs
aBToMOoOmWIIs). B ciydae, ecnu CTpaxoBIIMK IMOJIaraeT, YTO PeYb HUJET O TaKOM
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UCKJIIOYUTENFHOM CiIy4ae, OH 00s3aH HAIPaBUTh CTPAaXOBATEII0 MOTHBUPOBAHHOE
3asBJICHUE C YyKa3aHWEM pa3yMHOTO CpOKa, HEOOXOAMMOIo JJisi 3aBEpIICHUs
npoueaypsl coopa JOKyMEHTOB M HH@opmanuu. CTpaxOBLUIMK HeEceT Opems
JOKa3pIBaHUSI TOTO, YTO TMPOW3BEJACHHOE UM TMPOJJICHHE Cpoka ObLIO
HEOOXOTUMBIM.

HecMoTpst Ha TO, 4YTO mNpaBO CTPAaxoOBIIMKAa HA TPOJICHHE CpOKa
IIPEAYCMATPUBAETCS TOJIBKO ISl HMCKIIOYUTEIBHBIX CIy4aeB, TAaKO€ NPOJJICHUE
MO’KET HapyIINUTh IpaBa cTpaxoarens. [loMnMo nepeHoca OpeMeHH TOKa3bIBaHUS
HEOOXOUMOCTH TPOJJICHUSI CPOKAa HA CTPAXOBIIUKA, CIEAYET MPEIyCMOTPETh U
WHBIE MEPBI JUIA 3alIUTBl MHTEPECOB CTPAXOBaTEJIEW B JTOW CUTYyalUH.
IIpenyiaraercsi yCTaHOBHUTH, YTO CTPAXOBLIUK, KOTOPBIM BOCIIOJIB30BAJICS CBOUM
IIPaBOM Ha IpoJIeHHe ycTaHoBIeHHOTO B I K PD cpoka 115 BBIILIATHI CTPAaXOBOTO
BO3MEIICHHUS, 00513aH OJTHOBPEMEHHO C HAalPaBJIECHUEM YBEIOMIICHUS O POAJICHUU
CpOKa BBIIIATUTh CTPAXOBATENO (BBIFOJONPUOOPETATENIO) YaCTh CTPaxOBOTO
BO3MELIEHUs, KOTOpAasl SBIIAETCS YCTAHOBICHHOW K JTOMYy MOMEHTY. Takum
oOpa3om, eciau 3a ycrtaHoBieHHbIH B 'K P® cpok CTpaxoBIIMKOM IOJIyYEHBI
CBEACHUS, JAOCTATOYHBIC JJII TOTO, YTOOBI OIpENeinTh, YTO MO KpailHell Mmepe
4acTh BO3MEIIEHUS MOJJIEKUT yIUIATe, CTPAXOBIIUK 00s3aH 0€3 IpoMeasieHus
BBIIUIATUTH JTY 4acTh Bo3MeuieHUs. OH He BIIpaBe B 3TOM Cllydac OTKJIAIbIBATh
BBITJIATY CTPAaXxOBOI'O BO3MEILIEHUS B IIEJIOM, CChIIAsICh HA TO, YTO OOCTOSITENHCTBA
U TIOCJIEJICTBUS CTPAXOBOI'O CIy4asl HE yCTAHOBJICHBI B IIOJIHOM MEpE.

Bogumoe B 'K PO nonoxenue o Cpoke BBIIIATHI CTPAXOBOT'O BO3MEIICHUS
He OyneT 3¢ (deKTUBHBIM 0€3 COOTBETCTBYIOLIEH CAaHKIWK 32 HApYLICHHE 3TOTO
cpoka. ITockonpky 0053aTe€IBCTBO CTpPaxOBIIMKA MO OOLIEMY IpaBUILy SIBISETCS
JCHEKHBIM JIMOO MMEeT JEHEKHBIM OJKBUBAJICHT, Haubonee 3¢PGPEeKTUBHON
CaHKLMEN SIBJISICTCS HEYCTOMKA.

B npakTtuke 3apy0OeKHBIX CTpaH MPU3HAETCS, YTO MPUMEHEHUE CTaHIapTHON
YYETHOM CTAaBKM B KAaueCTBE 3aKOHHOM HEYCTOMKHM SBISETCA HEIOCTATOYHO
3¢ (EeKTUBHBIM, MTOCKOJIBKY HE CO3JaeT JUIsl JOJDKHHMKA HAJUIEKAILIero CTUMyJa K

CBOCBPEMEHHOMY HCIOJHEHHIO 00s3aTenbcTBa.  DPPEKTUBHON  MpU3HAETCS
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CTaBKa, YBEIIMUYCHHAs IO OTHOUICHHIO K CTAaHJApTHOW ydyeTHOM ctaBke. Hampumep,
noamyHkToMm 6 ctatei 2 Jupextussl EC Ne 2011/7/EU ot 16.02.2011 «O Gopbbe
32 IUIATEKHYIO JUCLHUIUIMHY B KOMMEPYECKHX OIEpauusax» IPeayCMOTPEHO
MIPUMEHEHUE CTaBKH, MOBBIIIEHHON Ha 8 MPOLEHTHBIX MYHKTOB OTHOCHTEIBHO
CTaHJIAPTHOM y4eTHOM CTaBKU. B psnie eBponenckux cTpaH npeycMOTPEeHo Ooee
CYIIECTBEHHOE YBEIMYECHHME YYETHOW CTaBKW: Hampumep, B ClOBaKkuMM CTaBKa
yBenuunBaercss Ha 10%, B Uexum — B nBa pasza. Crates II1.-3:710 MoaenbHbIX
IPABWJI  €BPONEHCKOrO0 4YacTHOIO IIpaBa IPEAyCMaTpUBaeT MPHUMECHEHUE
IIPOLICHTHOM CTABKM, YBEIMYEHHOM HA 7 NPOLIEHTHBIX ITYHKTOB OTHOCHUTEIIBHO
yueTtHoil ctaBku EBpomneiickoro IlentpamsHoro Oanka. Ilockombky 06a3oBbIe
CTaBKM B IIOCJIETHUE TOJBI SBISIOTCS BECbMa HU3KMMH, UX yBenudeHue Ha 7-10
MPOLICHTHBIX IYHKTOB SIBJIIETCA BEChbMa CYIIECTBEHHBIM. AHAJIOIOM JUIs
POCCHICKOTO PBIHKA, KAK MPEACTABISIETCS, AOJDKHO CTAaTh YBEJIIMYEHUE YYETHOU
craBku banka Poccuu B 1Ba pasa.

Takum 006pa3oM, B MPOSKTUPYEMOI CTaThe CIEAYET MPEeayCMOTPETh, YTO 32
HapyLIEHUE CPOKAa Ha BBIILIATY CTPAXOBOT'O BO3MELICHMS, YCTaHOBJIEHHOro B I'K
P®, a Ttakke B ciy4ae, €CIM CTPaxOBIIMK HE JOKAKET OOOCHOBAaHHOCTh
IIPOJUIEHUS 3TOTO CPOKA, CTPAXOBINKK BHIIIAYMBACT HEYCTOWKY, HAUUCIAEMYIO Ha
CyMMY CTPaxoOBOI'O BO3MEILIEHHUS IO CTABKE, pasMep KOTOPOW OMNpEeNessieTcs Kak
ydeTHas ctaBka banka Poccnm, yBenndenHas B 1Ba pasa. Heycroika Hauucnsercs
TaKK€ Ha CyMMY 4YacCTHMYHOM CTpaxOBOM BBIIUIAThI, KOTOpas JOJKHA OBITh
MIPOU3BEJEHA CTPAXOBIIMKOM B Ipezenax 30-IHEBHOro0 CpoKa, B TOM CTENEHHU, B
KOTOPOM COOTBETCTBYIOIINE OOCTOSTENLCTBA ObUIA YCTAHOBIICHBI B TEUCHHE 3TOTO

CpoKa.

49. OcHoBaHusl VISl 0TKA3a B BbIIJIATE CTPAX0BOI0 Bo3MellneHust (cratbu 963,
964 I'K PD)

I. B cyneOHOW TpakTHKE TOJYyYHJI MIMPOKOE PACTIPOCTPAHCHHE TMOIXO,
COIJIACHO KOTOPOMY OCHOBAHUSI JJIs1 OTKAa3a CTPaXOBIIMKA OT BBIILIATHI CTPAXOBOTO

BO3MEILIEHHS YCTaHOBJIEHBI cTaTbaMu 961, 963 u 964 'K P®. YcraHoBneHue B
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JIOTOBOPE CTPAXOBaHUS MHBIX OCHOBAaHMM [jId OTKa3a He jomyckaercsa''. B
HEKOTOPBIX aKTaxX TMOAYCPKUBACTCS, YTO TIPU YCTAHOBICHUU OTCYTCTBUS
OCHOBAHMM i1 OCBOOOXIEHHUS CTpPaxoBIIMKa OT BBIJIATBI CTPAXOBOTO
BO3MCIIICHMSI, yKa3aHHBIX B HA3BAHHBIX BBIIIE CTATHSIX, B YIOBJICTBOPEHUU
COOTBETCTBYIOIIMX TPEOOBAHUI CTPaxoBaTess HE MOKET OBITH OTKAa3aHO .

B mpakTtuke cyaoB oOiiel IOPUCAUKIMUA UMENCS TaKXe MOAXOM, COTJIAcCHO
KOTOPOMY CyJIbl HE TMPUMEHSJIM HE TOJBKO YyCIOBHS 00 OTKa3e B BBIILIIATE,
HaxoJsIIIKMecss BHE IUIOCKOCTH cTtated 963 m 964 'K P®, HO u ycioBus o0
UCKITIOUCHHUSIX W3 CTPAXOBOTO TIOKPHITHS, KOTOPHIMH, II0 JIOTHKE CYJIOB,
CTPaxOBIIUKUA «IPUKPBIBAIN» ycioBUs 00 oTka3ze B Beimate. B O0630pe 1o
OTIICJIbHBIM  BOINpOCaM CyJ€OHOM MPaKTUKH, CBSI3AHHBIM C JOOPOBOJIBHBIM
CTpaxOBaHUEM UMYIIECTBA TpaxkJaH, yTBepxkaeHHoM [Ipesuauymom BepxoBHoro
Cyna Poccuiickoit @enepannu 30.01.2013, ykazaHo: «3a4acTyio CTPaxOBIIMKH,
NEPEeUrcsii B OJJHOM MYyHKTE MPaBUJI CTPAXOBAHUS, SBIISIONINXCS HEOTHEMIIEMOM
YacThIO JIOTOBOpa JIOOPOBOJIBHOTO CTpPaxOBaHUS MMYIIECTBA, KOHKPETHbBIC
CTpaxoBbI€ Clly4yau, B APYrOM ITyHKTE YKa3bIBAIOT MCKJIIOYEHUS, HE OTHOCSIINE K
CTPAaxOBBIM CIIy4asiM COOBITHS, TIPOW3OMIEANIAEC B CBSI3U C KaKUMHU-JIAOO
JNEUCTBUSAMM CTpaxoBarTensi, TeM CaMbIM (PAKTHUUECKH pPaACHIMPAIOT IepeyYeHb
3aKOHHBIX OCHOBAHHMM OCBOOOK/IEHHUS OT BBIIIATHI CTPAXOBOT'O BO3MEIICHUS.

B nacrosmee Bpems HazBanHbd 0030p yTpatwi cwry. B myrkre 2 O630pa
0 OT/AEJbHBIM BOMNpOCaM CyJIeOHON MNpaKTHKH, CBS3aHHBIM C JOOPOBOJIHHBIM
CTpaxOBaHUEM MMYIIECTBA TpaxkJaH, yTBepxkaeHHoM [Ipesuauymom BepxoBHoro
Cyna Poccuiickoit ®enepaunu 27.12.2017, pazbscHsAeTCs, YTO CTOPOHBI JOTOBOpa
JTO0OpPOBOJILHOTO CTPaxOBaHUS BIpPaBE MO CBOEMY YCMOTPEHHUIO OMNpPEIETUTh
MepeyeHb CIy4yaeB, MPU3HABAEMBIX CTPAXOBBIMHU, a TAKKE CIIy4aeB, KOTOpPHIC HE
MOTYT OBITh TpHU3HAHBI CTPaxOBbIMU. Takum o0pa3oMm, B HacTOsIIEe BpeMs

cyzle6Ha51 IMPAKTUKA Pa3rpaHudInuBaACT HCKIIIOUCHUA HN3 CTPAXOBOI'O ITOKPLITHUA,

" Cm., Hamp., nyHKT 1 pazngena «CyneOHasi mpakTHKa 10 TpakJaHCKuUM Jenam» OO030pa 3aKOHOAATENbCTBA U
cyne6Hoit npaktuku BepxoBHoro Cyna Poccuiickoii deneparyu 3a uerBepthiii kBaptan 2007 roga ot 27.02.2008;
Ormnpenenenne Bepxosuoro Cyaa Poccuiickoit @enepanuu ot 24.04.2018 No 64-KI'18-1.
73 Cwm., Hamp., onpexaenenne Bepxosrnoro Cyna Poccuiickoit @eneparmu ot 03.10.2017 Ne 75-KT'17-7.
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KOTOpBIE MOTYT OBITh COTJIACOBAHBI CTOPOHAMH 10 UX YCMOTPEHHUIO, U OCHOBAHUS
11 OCBOOOKICHUS CTPAXOBIIUKA OT BHITUIATHI CTPAXOBOTO BO3MEILICHUSI.

DTO pa3rpaHUyYEHUE MPEJCTABISAETCS BEPHBIM M HE0OXoauMbIM. CoriacHo
cratbe 942 'K P® o1HUM 13 CYIIECTBEHHBIX YCIOBUI JOrOBOPAa UMYIIECTBEHHOTO
CTpaxOBaHUs ABJISIETCS YCIOBHUE O CTpaxoBoM ciryyae. CTOpOHBI HE TOJIBKO BITpaBe,
HO M JIOJKHBI COTJIacOBaTh ATO YCJIOBHUE JUIsl TOTO, YTOOBI JIOTOBOP CTPaxOBaHMS
cuvTalica 3akiaoyeHHbIM. (CaM IMpolecc COIVIACOBAHMS, B CBOK O4YEpElb,
npeanoiaraeT yCTaHOBJICHHE CTOPOHAMH OOCTOSITENILCTB, KOTOPBIE CUUTAIOTCS
CTPaxOBBIM CIIy4aeM, M OOCTOATEIbCTB, KOTOPbIE HE SBISAIOTCA CTPaXOBBIM
ClIydaeM TIO JOTOBOpPY cTpaxoBanus. Ilo 3Toif mpuumHe cyneOHas MpaKTHKa,
KOTOpas orpaHUYMBaia MIPaBO CTOPOH COIJIaCOBATh YCIOBUE O CTPAXOBOM Ciyyae,
KAaK TpPEeJCTaBIACTCA, CO3[aBaja Yrpo3y IMpPHU3HAHMS JIOTOBOpA CTPaXxOBaHUS
HE3aKJIIOYEHHBIM, YTO HE COOTBETCTBOBAJIO MHTEPECAM HHU OJTHOM U3 CTOPOH.

BmecTe ¢ TeM pazneneHue UCKIIIOYEHHUN U3 CTPaxOBOTO MOKPBITHS, KOTOPhIE
COCTaBJISIIOT YacTh YCJIOBHUS O CTPAXOBOM ClIydae, U 0OCTOSITETLCTB OCBOOOKICHHUS
CTPaXOBIIMKA OT BBIILUIATHI CTPAXOBOI'O BO3MEMICHUS JOKHO OBITh CYIIHOCTHBIM
M HE BCerja 3aBUCUT OT TOro, Kak HMMEHHO COOTBETCTBYIOIIAs OrOBOpPKa
chopMmynupoBaHa B JOTOBOpE CTpaxoBaHHs. B wyacTHOocTH, eciu B JIOTOBOpE
CTpaxOBaHUs TO WJIM MHOE OOCTOSATEIHCTBO HA3BAHO B KAYECTBE OCBOOOXKICHMS
CTPAaXOBUIMKA OT BBIILIATHI CTPAXOBOI'O BO3MEIIECHMS, CY]l BIIPABE UCTOJIKOBAThH 3TO
00CTOSITEIHCTBO KaK MCKIIIOUEHHE U3 CTPAXOBOTrO MOKPBITHS, €CIIU MO CBOEH CYTH
OHO COOTBETCTBYET IOCJIEIHEMY.

OnpeneneHHOe CMEIIEHUWE MCKIOYEHUH W3 CTPaxOBOIO MOKPBITUS H
00CTOSITEILCTB ~ OCBOOOKJEHUSI ~ CTPAXOBIIMKAa OT  BBILJIATBl  CTPAXOBOTO
BO3MENIEHHUS, KaK MPEICTaBIsETCA, AOMYILIEHO U B caMoi ctathe 964 'K PD. B
HEl YNOMSIHYThI OOCTOSATENbCTBAa (SACPHBIA B3pBHIB, BOCHHbBIC JICUCTBUS,
rpaXKJaHCKasi BOMHA M T.M.), KOTOpbIE 1O CBOEH CyTH B OOJbIIEH CTENeHU
COOTBETCTBYIOT OINMCAHUIO CTPAaxOBOrO ciy4dasg, a HE OCHOBaHMS Ui
0CBOOOXK/ICHHSI CTPAXOBIIIMKA OT BBHIIUIATHI CTPAXOBOI0 BO3MellleHus. Peusb uaer o
COOBITUAX, KOTOPBIE, IO O0IIEMYy IpPaBHIy, CTPAXOBUIMK HE MPUHUMAET HA PHUCK,
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MOCKOJIBKY MX BpPEIOHOCHOE JACHCTBHE MOXKET OKa3aThCs KaTracTpo(uuecKum
W/WTW HETpeJCKa3yeMbiM. B TO e BpeMsi CTOPOHBI BIpPaBE JOTOBOPHUTHCS O
BKJIFOUEHUHM 3THX COOBITMM B COCTaB CTpaxoBoro MNokpwiTui. lIpemoctaBienue
CTPaxOBIIUKY TIpaBa, BKJIIOYHB OTH COOBITHS B CTPAaxXOBOE TOKPHITHE, 3aTEM
OCBOOOAMUTHLCS OT BBIILJIATHI CTPAXOBOT'O BO3MEIICHMS, HE SBISIETCS JIOTHYHBIM,
MIOCKOJIbKY BO3HMKHOBEHHE YOBITKOB BCIEJCTBUE YIOMSHYTBIX COOBITUNA HE
CBA3aHO C  JGHCTBUSAMHU WU Oe3JeiicTBMEM  caMoro  CTpaxoBaTess
(BBITOIOTIPHOOpETATEISA).

Ha ykazaHHOM BbIllI€ OTJIMYUM, KaK TMPEJCTABISIETCS, CIEIYyET MOCTPOUTH
pasrpaHUYCHHE UCKIIOYEHUNW M3 CTPAXOBOIO TOKPBHITUS U OCHOBAaHUW s
BBITUIATHI CTPAXOBOTO BO3MelleHUs. VICKIIIOUeH s U3 CTPaXxOBOr0 MOKPBITUSI — 3TO
OOBEKTHBHBIC COOBITHS, OTHOCAIIMECS K COOBITUSM BHEITHETO MHpa OO0 K
nercTBuAM (0e3IeHCTBUIO) JIUIl, HE SBJSIONIMXCS YYaCTHUKAMHU CTPaxOBBIX
oTHouIeHUH. OCHOBaHUSMU [JIi OCBOOOXKICHMSI CTPAaXOBIIMKA OT BBIIUIATHI
CTPaxOBOTO BO3MEIICHHSI MOTYT OBITb COOBITHS, TaK WM WHAYE CBS3aHHBIC C
NOBEJACHUEM YYACTHUKOB CTPaXOBBIX OTHOILIEHWUW, €CIU O3TU  COOBITHS
YBEIMYHMBAIOT YPOBEHH CTPAXOBOI0 PUCKa’®,

C yd4eToM M3JI0KEHHOTO mpeiiaraerca ykasarb B crarbe 964 I'K PO, uto,
€CJIM 3aKOHOM WJIM JJOTOBOPOM CTPaXOBaHMsS HE MPEIyCMOTPEHO MHOE, YKa3aHHbIE
B HEH COOBITUS HE SBISIIOTCS CTPAaxXOBBIMH CilydasMu. B CBOIO odepenb, 3TO
U3MEHEHHE MpeArnoiaraeT U HeoOX0AUMOCTh U3BMEHEHHUSI MECTa 3TOTO MOJOKEHHUS
B rinaBe 48 I'K P®. ITlockonbKy peub HUIET 00 HMCKIIOUYEHHUAX W3 CTPAXOBOIO
MOKPBITHUSA, TO €CTh O XapaKTEPUCTUKE CTPAXOBOIO CiIyyas, MOJ0KEHUsI, KOTOPhIE B
HACTOSIIIEE BpEMsl COCTaBJsIIOT crathio 964 I'K P®, crnegyer mnepeHecTH,

pa3MecTUB B HOBOU cTaThbe, chneaytouei nociue ctateu 942 'K PO.

76 D10 MOHMMaHWE HAXOMUT CBOE OTpakeHHe B CyueOHOU mpakrtuke. Hampumep, B [locranosienun Ilpesuauyma
Bricirero Apourpaxnoro Cyxaa Poccuniickoit @enepaunu ot 23.06.2009 Ne 4561/08 ykazaHO: «0OCTOSITENHCTBA,
KOTOpBIE IIPU HACTYNUBIIEM CTPAXOBOM CIIydae IO3BOJISIOT CTPAaXOBIIUKY OTKa3aTh B CTPAaXOBOM BHIILIATE JIMOO
0CBOOOYXK/IAIOT €T0 OT CTPAaXOBOM BBIIUIATHI... 110 OOLIEMY IIPABUILY... HOCAT YPE3BBIYANHBIN XapaKkTep WM 3aBHCST
OT JIEWCTBHH CTpaxoBareisi, CIocOOCTBOBABIIMX HACTYIUICHHMIO CTpaxoBoro ciydas». CM. Ttaxke Omnpenenenue
Bepxosroro Cyna Poccuiickoit ®eneparuu ot 24.10.2016 mo memy N 307-DC16-13224, IlocraHoBieHHE
ApOutpaxknoro cyaa Mockosckoro okpyra ot 14.05.2018 N ©05-5139/18 no meny N A40-106212/2017 u npyrue
CyneOHBIE aKTHI.
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B »ToM e HOBOW cTaThe CIEAYET yKas3aTb, YTO JOTOBOPOM CTPAXOBAHUS
MOTYT OBITh MPETyCMOTPEHBI UCKITIOUEHUS U3 CTPAXOBOTO MOKPHITHS, CBI3aHHBIC C
00CTOSITEILCTBAMHU, HACTYIJICHUE KOTOPHIX HE OOYCIIOBJIEHO JEHCTBUIMHU
(6e3neiicTBHEM) CTpaxoOBaTENs, BBITOAONPHUOOPETATENS, 3aCTPAXOBAHHOTO JIHIIA.
IIpu ananuze nynkra 1 crateu 964 'K P® B neiicTBytolei peaakiuyu oopaiaer
Ha ceOs BHUMaHWE HE BIIOJIHE YeTKas (OpMYyIHpPOBKA «HAPOJIHBIE BOJHEHMS
BCSIKOTO pojaa». OmnpeneneHrue 3TOro MOHSATHS B 3aKOHOJATEILCTBE OTCYTCTBYET,
BCJICJICTBUE YEro €ro IpaHMIlbl HE BCErJa MOTYT ObITh YETKO YCTaHOBIIEHBI. B TO
XKe BpeMs HU3ydYeHHE CyJIeOHOW MPaKTHKU MOKA3bIBAET, YTO CIOPHI, CBSI3AHHBIC C
STUM TIOHSATUEM, B HEW MPAKTUYECKU OTCYTCTBYIOT. B CBsi3u ¢ mnpu3HAHO
HEIEeIecOo00pa3HbIM PEryJIMPOBATH 3TOT BOMPOC HA 3aKOHOJATENbHOM ypoBHE. OH
MOXXET pemaThCsd CTOPOHAMH (B TOM YHCJIE CTPAaxXOBIIMKOM TIpH pa3paboTke
OpaBWJI ~ CTPAXOBaHUs)  CAMOCTOSITENBHO,  HMCXOAS W3  OCOOEHHOCTEM
COOTBETCTBYIOIINX TEPPUTOPUIL, HACEIEHUS, 3aCTPAXOBAHHOTO PUCKA U T.1I.

II. Bonpoc 0 TOM, MOXET JIM JOTOBOpP CTpPaxoOBaHUs IPEIyCMaTpUBaTh
JIOTIOJTHUTENIbHBIE OCHOBAHMS I OCBOOOXKJIEHMSI CTPAXOBIIMKA OT BBITUIATHI
CTPaxoBOT0 BO3MEIICHUS, B HACTOSIIIIEE BPEMS TAKKE HE PEIICH.

[Tyaktom 3 crarbm 10 3akoHa 00 opraHu3alu¥ CTPAxOBOTO Jeja
IPEAYCMOTPEHO, YTO CTPAXOBUIMK HE BIPABE OTKAa3aThb B CTPAXOBOW BBIILIATE IO
OCHOBAaHHSIM, HE TMPETyCMOTPEHHBIM (enepanbHbIM 3aKOHOM WA JIOTOBOPOM
CTpaxoBaHUsA. OTO TOJIOKEHHUE TO3BOJIAET MPEANONOKNUTh, YTO JOTOBOPOM
CTpPaxOBaHUS MOTYT OBITh TPEIYCMOTPEHBI OTOJHUTEIHHBIC OCHOBAHMS IS
OTKa3a B CTPaxoOBOW BbIIUIaTE, HE yKa3aHHbIE B 3aKkoHe. OJHAKO, Kak yKa3aHO
BbIIlIE, B CYyJIEOHOW NpaKTUKE MNPEBAIMPYET HHOW MOJXOJ K PEUICHUI0 3TOU
pOoOJIEMBI.

Bonpoc o xapakrtepe mnonoxenuit ctatbm 964 I'K P® paccmarpuBaics
KoncruryumonnsiM Cynom Poccuiickoit @eaepannu, KOTopbiid B OnpenesnieHuu ot
20.11.2008 Ne 1006-O-O oTMeTHyi, 4YTO IOJOXKCHUS OSTOM CTaThbU SBIISTFOTCS
JUCIIO3UTUBHBIMHA. AHAJIOTMYHAs TNO3UlMS BblpakeHa B [locraHoBieHun

[Ipe3suanyma Briciiero Apoutpaxuoro Cyna Poccuiickoit denepanun Ne 4561/08
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or 23.06.2009: «aucno3uTUBHOCTH GOpMyIUpoBKU cTtathl 964 Komekca,
HEMOCPEACTBEHHO TMOCBSIICHHON OCHOBAaHUSM OCBOOOXKJIEHUS CTPAXOBIIHUKA OT
BBITUIATHI CTPAaxOBOTO BO3MENICHUS, IO3BOJIAET CJENaTh BBIBOJ, YTO TaKHe
OCHOBAaHHSI CTOPOHAMH B JIOTOBOPE MOTYT OBITH TpemaycMoTpenbl. Mcxoms w3
OPUHIIMIA CBOOOJBI BOJEU3BABICHMS... O3TO O3HAYaeT TMpPaBO CTOPOH Ha
YCTaHOBJICHUE B JJOTOBOPE MHBIX, KPOME MPETyCMOTPEHHBIX 3aKOHOM, OCHOBaHUM
OCBOOOXKICHHSI CTPAXOBIIMKA OT BBITIJIATHI CTPAXOBOT'O BO3MEIICHHS.

Cornacno nyHkty 23 IlocranoBnenus IInenyma BepxoBuoro Cyna P® ot
27.06.2013 N 20 «O mpuMeHEHHH CyJaMHU 3aKOHOJATEIhCTBA O JOOPOBOJIHLHOM
CTpaxoBaHUU HMYyIIecTBa Tpaxjaan» (nanee — lloctanoBnenue Ne 20) cTOpOHBI
BIIpaBE BKJIIOYATh B JIOTOBOP JOOPOBOJBHOTO CTPAaXOBaHUS UMYIIECTBA YCIOBHS
00 OCHOBaHHUSX JIJsl OTKa3a B CTPAxXOBOW BBHIIUIATE, €CIIM OHH HE MPOTHBOpEYAT
JEUCTBYIOLIEMY 3aKOHOAATENIbCTBY, B YaCTHOCTH cTaThe 16 3akoHa o 3amuTe mpaB
noTpeOUuTeNeH.

Opnako mpaBoBas IMO3MIMS, COIJJACHO KOTOPOM  OCHOBAHMS  JJIA
OCBOOOXK/IEHHSI CTPAXOBIIMKA OT BBIIJIATHI CTPAXOBOTO BO3MEIICHHSI MOTYT OBIThH
MPEeayCMOTPEHBI JUIIL cTaThsiMu 961, 963 u 964 'K PO, npumensiercs cyaamu u
nocie npuHsaTus [locranosnenust Ne 20. D1a nmo3uiusi COAEPKUTCS, B YACTHOCTH, B
nyHkTe 11 O630pa 1Mo OTJAEIBHBIM BONPOCAM CYJ€OHOM MPAKTUKH, CBA3AHHBIM C
TOOpPOBOJILHBIM ~ CTPAaxOBAaHWEM  UMYIIECTBA  TpaXlaH,  YTBEPKICHHOTO
ITpe3unnymom Bepxosuoro Cyna Poccutickoi @enepanuu 27.12.2017.

[Ipencrapmsiercs, uTo camu 1o cebe mostokeHus: crareit 961, 963 u 964 'K
P® He copepxaT ykazaHHMIl Ha TO, YTO NMPELYCMOTPEHHbIE B HUX O0CTOSTEIHCTBA
ABJISIFOTCS.  €TUHCTBEHHBIMHU BO3MOKHBIMH OCHOBAHMSIMHU ISl OCBOOOXKJIEHUS
CTpaxoBIIMKa OT BBIILJIATHI CTPAXOBOT0 BO3MEIICHUsI. B TO ke Bpemsi MOJ0KEHUS
ATUX CTaTeW CJEAYEeT paccMaTpuBaTh B COBOKYMHOCTH co ctathei 310 I'K PO,
MIOCKOJIBKY OCBOOOXK/IEHHME CTPAaXOBIIMKA OT BBIIJIATHI CTPAXOBOTO BO3MEIICHMS
ABIISIETCS. PA3HOBUIAHOCTHIO OTKa3a OT MCIOJHEHHUS BO3HUKILIETO 00s3aTENIbCTBA.
Cornacuo cratbe 310 'K P® mo oOmieMy mpaBuily OJJHOCTOPOHHHH OTKa3 OT

WCIOJIHEHUsS 00s3aTeIbCTB HE JAOITyCKacCTCH. 910 mpaBo  JOJIKHO OBITH
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npenycmorpeno 'K P®, npyrumm 3akoHamMu W MHBIMU IIPABOBBIMH AKTaMHU.
OpnHako B OTHOLIEHUSAX C yY4aCTUEM MpEANPUHUMATENEH TPaBO Ha OJJHOCTOPOHHHUIA
OTKa3 MOXET ObITh TAK)KE MPEyCMOTPEHO T0TOBOPOM.

Takxum ob6pazom, ctatbs 310 'K PD nmpexgycmaTpuBaet paznudHbIil peKuM
OTKa3a OT MWCIIOJIHEHUsl 00s3aTeNbCcTBAa Ul JIML, BEAYIIUX M HE BEIyIIHUX
OPEIIPUHUMATENBCKYIO JIE€ATEIbHOCTh. AHAJIN3 TEHJACHIMHN CyJeOHON MpaKTUKH
o crarbsiM 963, 964 'K P® no3BoisieT caenarh CX0XHUH BBIBOJ: paccMaTpuBas
CIOpBl C Y4YacCTHEM NpPEANPUHUMATENEH, CyAbl YKa3blBalOT, YTO JIOIOBOPOM
CTpPaxOBaHHUA MOTYT OBITh TPEIYCMOTPEHBI JIOMOJHUTENbHbIE OCHOBAHMS
OCBOOOKICHHSI CTPAXOBIIMKA OT BBIIJIATHI CTPAXOBOI'O BO3MelleHUs. B cropax c
Y4aCTHEM TPa)¥AaH CyJbl UCXOIAT U3 TOTO, YTO YCTAHOBJICHUE JTOMOJHUTEIbHBIX
OCHOBAHMI OCBOOOXKJIEHHS CTPAaxXOBIIMKA OT BBIIUIATHI CTPAXOBOTO BO3MEILIECHHUS
HEZOITyCTUMO.

HeoOxoqumMo OTMETUTH, YTO MpU pEHIEHUH NpPOOJEMBl, CBSI3aHHON C
BO3MO>XHOCTBIO COTJIACOBaHUS JOIMOJHUTEIBHBIX OCHOBAHHUM ISl OCBOOOXKIEHUS
CTPaxOBILMKa OT BBIIIATBl CTPAXOBOTO BO3MEULIEHMSI, ONIEPETHCS HA 3apyOeKHBIH
OMBIT 3aTPYJHUTENBHO. B MpaBOBBIX cucTEMax, aHaIU3 KOTOPBIX NPOBOAWIICS IIPH
NOJAroToBKE HacTosAled KoHuenuuu, oTcyTCTBYeT OOLIMI IEepedyeHb OCHOBAHUIA
U1 OCBOOOKJEHMUSI CTPaxOBUIMKAa OT OOS3aHHOCTH BBIIUIATUTH BO3MEIICHHUE.
Takoe mnpaBO NPENOCTABISAETCS CTPAXOBUIMKY JIMIIb MPHU  HApYLIEHUU
CTPaxoBaTEeJIEM TE€X WM UHBIX 00513aHHOCTEN 10 JOTOBOPY CTpaxOBaHUSI.

OO6cyxnaemass mpoOyiiemMa, Kak W TEIbIA P JPYTHUX, CTaBUT BOMPOC O
COOTHOLICHUH MPUHIIMIIA CBOOOJBI AOTOBOpPA U HEOOXOIMMOCTH 3aIIUTHI cIaboi
CTOpPOHBI (cTpaxoBateinsi). HekoHTponupyemoe paclIMpeHHE OCHOBaHHMM IS
OCBOOOKICHHSI CTPAXOBIIMKA OT OOA3aHHOCTH TMPOM3BECTH BBIIUIATY MOXKET Ha
IPAaKTUKE NMPUBOJUTH K 310yNOTPEOIEHUSIM CO CTOPOHBI CTPAXOBIIUKOB, KOTOPBIE
IOYTH BO BCEX CIIydasX pa3padaTbIBalOT yCIOBUS CTPAXOBAaHUS M ONPEIEISIIOT UX
corepkanue. VMM MOryT BBOAMTBCS OCHOBAHUS, KOTOpbIE HU30BITOYHO
OTPAaHUYUBAIOT 00BEM 0053aTENBCTB CTPAXOBIIMKA IO JOTOBOPY CTPaxOBaHUS.
OpnHako MpeACTaBISIETCS, YTO B OTHOLICHMSX MEXIY MPEANPUHUMATEISIMU, TAE

170



MOXHO MPE3I0OMUPOBATh PABEHCTBO MEPETOBOPHBIX BO3ZMOKHOCTEM U OTCYTCTBHUE
CYIIIECTBEHHBIX HH(POPMAIMOHHBIX AUCTIPONOPIHNA (MIPEANPUHAMATETH JTOHKCH
OBITH B COCTOSTHUU U3YYHTh U OLIEHUTD IMpEJiaraeMble €My YCIOBHS CTPaxOBaHUs),
BKJIIOUCHHE TaKUX OCHOBAaHMM SIBJISIETCS JONYCTUMBbIM. B TO Xe Bpems
IPOM3BOJIBHOE PACHIMPEHHE ITUX OCHOBAHWH, BKIIOYEHHE B HUX OOCTOSITEIBCTB,
HE CBSI3aHHBIX C BHUHOM cTpaxoBaresii W/WIUM C YBEJIWYECHUEM PHCKa,
MPEJCTABIIACTCS HEJONMYCTUMBIM U B JIOTOBOPAaX C YYaCTUEM MIpeAnpUHUMATECH.
B ciiyuae, ecniu ctpaxoBatelib MoJjaraer, YTo yKa3aHHbIE B JIOTOBOPE CTPAXOBaHUS,
HO HE TPEIYCMOTPCHHBIC 3aKOHOM OCHOBAaHHWS JJII OCBOOOXKIEHUS OT BBHITUIATHI
CTPaxOBOTO BO3MEIICHUS SBISIFOTCS W30BITOYHBIMH W HApymaloT OamaHc
MHTEPECOB YYACTHUKOB CTPaXOBbIX OTHOIICHHH, OH BIIPABE OCIIOPUTH UX COTIACHO
cratbe 428 'K PO.

CkazaHHOE BbIIIE MO3BOJISET 3aKIOYUTh, YTO BOMPOC O NIEPEUHE OCHOBAHUM
JUISL OCBOOOK/ICHHUSI OT BBIIJIATHI CTPAXOBOTO BO3MEUIECHUSI HE JOJKEH HAMPSIMYIO
perynupoBatbcsi B 'K P®. C yuerom mnonoxenuir crtatbu 310 'K POD
JIOTIOJTHUTENIbHBIE, HE MPETyCMOTPEHHBIE 3aKOHOM OCHOBAaHUSA OCBOOOXKICHUS
CTpPaxoBIIMKa OT BBIIIATHI CTPAXOBOTO BO3MEIIECHUS MOTYT IpeayCcCMaTpPUBATHCS
CTOpOHaMHU  JIOTOBOPOB  CTPaxoBaHUs, BEAYIIMMU MPEANPUHUMATEITHCKYIO
NeSTENbHOCTh. B OTHOIIEHUSIX C TMIIAMU, HE SBIISIOMIMMUCS TIPEANPUHUMATEISIMHU,
BKJTFOYCHHUE JTOTIOJHUTEIHHBIX OCHOBAHHWH 1T OCBOOOXKICHHSI CTPAXOBIIHUKA OT
BBITUIATHI TIPEJICTABIIACTCS HEJIOMYCTUMBIM.

III. CornmacHo nelcTByroleld penakiuu nyHkra 3 cratbu 963 'K PO
CTPaxOBIIMK HE OCBOOOXKTAECTCS OT BBHIIUIATHI CTPAXOBOW CYMMBI, KOTOpasi IO
JIOTOBOPY JIMYHOTO CTpPaxOBaHMs TOJJICKHUT BBIIUIATE B CIydae CMEpPTH
3aCTPaxOBaHHOTO JIUIIA, €CIM €r0 CMEPTh HACTYIHIA BCIACACTBUE CAMOYOHIICTBA U
K 3TOMY BPEMEHHU JJOTOBOP CTPAXOBAHMS ICHCTBOBAJI )K€ HE MEHEE JIBYX JIET.

[IpuBeeHHOE TPABWIO AHAJIOTUYHO MOJIOXKEHUI0 myHKTa 1 §161 3akona
I'epmanuu 0 moroBope crpaxoBaHusl. BMecTe ¢ TeM COOTBETCTBYIOIIEE MPABUIIO
3aKOHOJIaTeNbCTBA ['epMaHuu MPUMEHSIETCS C OTOBOPKOM: OHO HE JACHCTBYET, ecliu

JUIO0 COBEPIIWIO CaMOYOHWICTBO, HaXOAsCh B COCTOSIHUM TICUXHYECKOTO
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pacCTpoOMCTBAa, KOTOPOE HCKIOYAET BO3MOXKHOCTh PYKOBOJWTH  CBOUMH
JNICUCTBUSIMU.

[IpencraBnsieTcsi, YTO aHAJIOTUYHBIE OOCTOSATENBCTBA JOJKHBI YUUTHIBATHCS
TAK)K€ B POCCHUUWCKOM MpaBe€ MNpPU Pa3pelICHUHA CHOPOB, CBSI3aHHBIX C
MIPABOMEPHOCTHIO OTKAa3a CTPAXOBIIMKA OT BBIILJIATHI CTPAXOBOM CYMMBI B Clly4ae

caMOyOMIiCTBa 3acTpaxOBaHHOIO JuIa. Takum o06pa3zoMm, nyHKT 3 ctateu 963 'K

PO CICAYCT OJONOJHHUTH, YKA3dB, YTO MNPCAYCMOTPCHHOC B HCM IIOJOXCHHE HC

INPpUMCHACTCA, CCJIM JOOKAa3aHO, YTO B MOMCHT COBCPIICHHA CaMOV6HﬁCTBa

3aCTPAXOBAHHOE JIMIIO HE OBbUIO CIIOCOOHO IMOHMMATHL 3HAYEHHUE CBOUX ACHCTBHUM

WX PYKOBOJUTH MMH.

Kpome Toro, B Hacrosiiee BpeMs yHKT 3 ctatbu 963 'K P®, nonmyckas
OTKa3 CTPaxOBIIMKA OT BBIILJIATHI CTPAXOBOM CYMMBI IO JOTOBOPY JIUYHOTO
CTpPaxOBaHUs B CHUTYallMH, €CJIU CAaMOYOHMICTBO COBEpIIEHO B TEUYEHHE IEPBbHIX
IBYX JIET ACHCTBHS JIOTOBOpPA, HE PETYJIUPYET BONPOC O BBHIIJIATE BBIKYITHOW
cymMbl. Pazaenom 44 Hacrosiein Konuenum npegycMOTPEHO BHECEHUE B CTAThIO
958 I'K P® mnosioxkeHuit, onpeaesitonnx 00s3aHHOCTh CTPAXOBIIUKA 10 BHITIIIATE
BBIKYITHON CyMMBI. OOS3aHHOCTh CTPaxXOBIUKA BBILIATUTH BBEIKYITHYIO CyMMY TI0
JIOTOBOPY JMYHOTO CTPAaXOBaHMs, KOIrJa OH OCBOOOXIEH OT MCIOJHEHUs IO
JIOTOBOPY, MPEyCMOTpeHa Takke MyHKTOM 3 §161 3akoHa ['epmanuu 0 JOTOBOpE
CTpaxoBaHUsI.

C y4eToM U3JIOKEHHOI0 Ipejularaercs yka3arh B myHKTe 3 ctatbu 963 T'K

P(D, 49TO B CJIy4dac OCBO60)KI[€HI/I$I CTPaxoOBIIMKA OT BBIIJIATHI CTDaXOBOﬁ CYMMBI 11O

JOTrOBOpPY JIMYIHOTO CTpaxXOBaAHUSA CTPAXOBIIIHUK 00s13aH YIIIATHUTD

BLIFOIIOHDI/IO6D€T3T€JII-O BBIKYITHYK) CYMMY, pPa3ME€p KOTOPOH ONpeacasIeTCs

JOTOBOPOM JIMYHOI'O CTPaxXOBAaHU.
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50. Iucno3uTUBHBIN MM UMIIEPATHBHBIA XapakTep HOpMbI ctatbu 963 I'K
P® o rpy0oii HEOCTOPOKHOCTH CTPaxoBaTe/si. YMEHbUICHHE CYMMBbI
CTPaxoBOro BO3MelleHUsI MPH rpy0oii HEOCTOPOKHOCTH CTPAXOBATEs

Cormacio myHkty 1 cratem 963 TK P® cayuam ocBoOoXxmeHUs
CTPAaxOBIIMKAa OT BBIIIATHl CTPAXOBOTO BO3MEIICHUS BCIEACTBHE TpyOoii
HEOCTOPOKHOCTH CTpaxoBaTesisi MOTYT OBIThb MPEAyCMOTpPEHbl 3aKkoHOM. B
HACTOAIIEE BpeMs TaKOW Cilyyal MNpeaycMOTpeH Jmib KoaekcoMm TOproBoro
moperniaBanusi Poccuiickoit  ®enepanmuu. OTO CyIIECTBEHHO OTpaHUYMBAET
BO3MOXXHOCTh CCBUIKM CTPaxOBIIMKa Ha rpy0yr0 HEOCTOPOKHOCTH CTpaxoBaTells
KAaK Ha OCHOBAaHHE JIJIs1 OCBOOOXKIEHHSI OT 00A3aHHOCTH BBIIJIATUTH BO3MEILICHHUE.

B cyneOHolt npakTuke paHee cpopMUpPOBAJICS MOJIXO/I, COIVIACHO KOTOPOMY
MOJIOKEHHE JIOTOBOpA CTPAaXOBaHUA, IIO3BOJISIIONIEE CTPAXOBIIMKY H30€KaTh
BBITUIATHI CTPAXOBOTO BO3MEINICHHS MPHU rpyOOH HEOCTOPONKHOCTH CTpaxoBaTels,
SIBJISIETCS HUYTOXKHBIM, MOCKOJIBKY MPOTUBOpedYUT ctathe 963 I'K PO (mynkt 9
HNudpopmanuonnoro nuceMa [pesuanyma BAC PO ot 28.11.2003 Ne 75 «O630p
NPAKTUKH PACCMOTPEHUSI CIOPOB, CBS3aHHBIX C MCIOJHEHUEM JIOTOBOPOB
CTPAaxOBaHUA»). OTOT IMOAXOJ COXPAaHSET CBOK AaKTyaJlbHOCTh (MyHKT 31
ITocranoBnenus Ilnenyma BepxoBHoro Cyma P® ot 27.06.2013 Ne 20 «O
OPUMEHEHUH CyJlaMd 3aKOHOJIaTeIhCTBA O JIOOPOBOJIBHOM  CTPaXOBAHHUU
uMyliecTBa rpaxiaan»; Onpenenenne BepxoBHoro Cyma P ot 06.11.2014 no
nemry Ne 305-2C14-2850 u np.).

Opnnako ¢ yuyeroM HM3MEHEHMH, BHeCEHHBbIX B cTatbio 168 I'K P® B xonme
pebopmbr  mepBoii wactu 'K P®7 s npusHaHWs —IIOJOKEHHS, HE
cootBeTcTBYIOIIEro crarbe 963 I'K P®, HUUTOXKHBIM HEOOXOAMMO YCTAHOBHTH
OJIHO U3 OCHOBAHUU ISl 3TOrO (HalpuMep, HapyLIeHUE IPAB U HUHTEPECOB TPETHUX
nnn)’8. Takum o6pas3oMm, ycrosue, mpotuBopeyamniee cratbe 963 I'K PD, ciemyer

OOCHUBATL C YYCTOM KOHKPCTHBIX oocroaTeasCcTB. B ClIydadax, Koraga HCT

7 ®DenepanbHblif 3akoH oT 07.05.2013 Ne 100-D3.

8 TLm. 73-76 TlocraHoBneHMs [Mneryma BepxoBHoro Cyma P® ot 23.06.2015 N 25 "O npuMeHEHUH CyAaMu
HEKOTOPBIX TIOJIOKEHWH paznena [ wactu nepsoii ['paxknanckoro koaekca Poccuiickoit @enepanun’.
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OCHOBAHUM CUUTATH YCIOBUE, NpoTuBOpeyaliee cratbe 963 ['K PD, HUUTOXKHBIM,
OHO SIBJISIETCSI OCTIOPUMBIM.

B O030pe mo oThenbHBIM BOINpOcaM CYJIeOHOW MPaKTHKH, CBA3AHHBIM C
TOOpPOBOJILHBIM ~ CTPAaxOBaHWUEM  HMMYIIECTBA  TpPaxJaH,  yTBEPKICHHOM
[Tpesuanymom BepxoBHoro Cyma Poccutickoit denepamuu 30.01.2013 (manee —
O630p ot 30.01.2013), comepxaJloch HECKOJIBKO TMOJOKEHUN, Pa3IMYHBIM
00pa3oM OMUCHIBAIOIIUX TPyOyI0 HEOCTOPOXKHOCTh B CTpaxoOBaHUHU. Bo-mepBbIX,
YKa3bIBAJIOCh, YTO CYIbl «K TPOSBICHUSIM TpPyOOW HEOCTOPONKHOCTH OTHOCST
HapylIeHUE BCAKOTO pojJa MpaBui, 3ampeToB». Bo-BTOphIX, «rpyoOas
HEOCTOPOKHOCTh MMEET MECTO, KOrJa JIMIO OCO3HAET IMPOTHBOIPABHOCTH M
BPEJAOHOCHOCTh ~ CBOMX  JIEWCTBHM, HO  JIETKOMBICIEHHO  PAaCCUUTHIBAET
NPEIOTBPAaTUTh HACTYIUIEHHUE... TOciencTBuil». B Hactosmee Bpems O0630p oT
30.01.2013 ytparun cuiny. B O0630pe Mo OTIenbHBIM BOIpocaM CyaeOHOMN
NPAKTUKHU, CBS3aHHBIM C JOOPOBOJIHBIM CTPAaxOBaHUEM HMMYIIECTBA TPaXKIaH,
yTBepkaeHHOM [Ipesunuymom BepxoBHoro Cynma Poccuiickoit ®enepanuu
27.12.2017, nonsiTue rpy00il HEOCTOPOKHOCTH B CTPAXOBAHUM HE PACKPBHIBACTCS.

C yuerom nonoxenuii mnyHkra | craten 401 T'K P® nox rpyoOoi
HEOCTOPOKHOCTBIO MOXKET MOHUMAThCS CYIIECTBEHHOE HAPYIICHHE TOM CTENEeHH
3a00TJIMBOCTM M OCMOTPHUTENBHOCTH, Kakas TpeOoBajach OT CTpaxoBaTels.
HetpyaHno 3ameTuth, 4TO MOHUMaHHE TPyOOil HEOCTOPOKHOCTH, 3aKPEIIEHHOE B
O630pe ot 30.01.2013, sBruseTcs O6oJiee y3KUM, HEKENM TTIOHUMAaHHUE, BBIBEJICHHOE
Ha ocHoBe nyHKTa 1 cratbu 401 'K P®. IlepBoe npenmnonaraer mnpoTUBOIPABHOE
MOBEJICHHUE CTpaxoBaTelisd, HapylIalolee KOHKPETHbIE O0Os3aTeNbHbIC ISl HEro
OpaBWjia WIM 3alpeThl; BTOPOE BKIIOYACT TaKXKe HECOONIOAeHUE OOIIUX
CTaHJIapTOB 3a00TIMBOCTH U OCMOTPHUTEIBHOCTH, YTO HEOOSI3aTENBHO CBS3aHO C
HapyUIEHUEM KOHKPETHBIX MPABUJI U 3aMIPETOB.

Bompoc 0 pomycTumMocTH OCBOOOXKACHHS CTpPaxoBIIUMKAa OT OOS3aHHOCTU
MPOM3BECTH CTPAXOBYIO BBIIUIATY MpH TPyOOil HEOCTOPOKHOCTH CTpaxoBaTems
UMEET U MOJIMTUKO-TIPAaBOBOM actiekT. C 0IHOM CTOPOHBI, rpy0ast HEOCTOPOKHOCTh

CTpaxoBaresisi OObEKTHBHO BJMSET Ha CTemneHb pucka. [Ipum Hammuumu Tpy0oit
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HEOCTOPOKHOCTH CTpPaxoBaTeNsl CTPaXxOBOWM PHCK YyBelnuuBaercd. Hekoropsle
CHEUUATUCTBl B 3TOM CHUTyallUd CTaBAT IOJI COMHEHHE TaKyl XapaKTEPUCTHKY
CTPaxoOBOI0 cilyuyas, Kak €ro ciydailHblii xapaktep. Hampumep, npu rpyooMm u
CUCTEMAaTUYECKOM  HApyIIEHWHW TMpaBWI  MPOBEACHHUS  OMNACHBIX  paboT
BO3HUKHOBEHUE aBapUUHBIX CUTyallMd CTAHOBUTCS MPAKTUYECKU HEU30EKHBIM.
WHTepec cTpaxoBUIMKAa B TOM, 4YTOOBI M30€KaTh BBIILUIATHI CTPAaxOBOIO
BO3MEIICHHUS 110 TAKUM COOBITHSM, PECTABISIECTCS TPABOMEPHBIM.

CTOUT OTMETUTH U TO, YTO TEKYLIEE PEryJIUpOBaHUE, IPU KOTOPOM rpyodas
HEOCTOPOKHOCTh CTpaxoBareisl (aKkTUYECKHM HE BIUSET HAa €ro MpaBo Ha
MOJyYeHHE CTPaXOBOIO BO3MEILEHUS, HE CO3JaeT JJIsl cTpaxoBaTessl Kakoro-ibo
CTUMYyJa JJs NpPOSBICHUS HaJJIeXalled OCMOTPUTEIbHOCTH. MOXKHO naxe
MIPEANOJIOKUTh, YTO HEKOTOPBIE CTPAXOBATENH, 3Hasl, YTO UX PUCK 3aCTPAXOBaH, a
CTPaxOBIIMK HE BIIpaBE OTKa3aTb B BBIIJIATE, HECMOTPS Ha Hanuuue TIpyOoil
HEOCTOPO>KHOCTH, MPUJIAral0T MEHbLIE YCWIMNA JJi1 COOMIOACHHUS HEOOXOIUMOro
CTaHJIapTa OCMOTpUTEIbHOCTU. OHU TaK)Xe€ MOTYT OBITH OoJiee TOJEPAaHTHBIMU K
HapyILIEHUIO TEeX WIA MHBIX 00A3aTeNbHBIX JJIs HUX  IPEANHUCAHUM.
CrnenoBaTenbHO, MPEIOCTaBICHUE CTPAXOBIIMKAM BO3MOXXHOCTH OTKa3blBaTh B
BBIIJIATE CTPAXOBOI'O BO3MEIICHUS MpU IpyOOi HEOCTOPOKHOCTH CTPaxoBaTENs
MO’KET UMETh U «JIUCHUIUIMHUPYIOIIEE» BO3/IECHCTBUE.

WmeroTcs, 01HaKO, U BEChbMa CEPbE3HbIE BO3PAXKEHHSI MPOTUB TOTO, YTOOBI
CTpaxoOBIIMKaM ObUIa NPEIOCTAaBIEHA BO3MOXHOCTh OTKa3blBaThb B BBIIJIATE
CTPaxOBOTr0 BO3MEIICHUU MPU HAIWYUHU TPyOOH HEOCTOPOKHOCTH CTPaxoBaTels.
Bo-niepBbIX, MOSBIEHWE TAKOW BO3MOYXHOCTH, OYEBHJIHO, YBEIHYHUT KOJIMYECTBO
OTKa30B CTPAXOBILKKOB B BBIIUIATE CTPAXOBOT0 BO3MEUIEHUS U CyAE€OHBIX CIIOpPOB,
CBSI3aHHBIX C  MCIIOJIHEHHWEM JoroBopa crpaxoBaHud. Cama 10 cebe
HEOOXOAMMOCTh BEACHUS JJIUTEIBHBIX pPa30UpaTebCTB CO CTPAXOBLIMKOM, a
TaKXX€ PACCMOTPEHMS CIIOpa B CYyJI€ MOYKET OKa3aThCsl HEMOJBEMHBIM OpeMeHeM
JUIA cTpaxoBaTene — (QU3MYECKUX JIMIl U CYHIECTBEHHBIM JOMOJHUTEIHHBIM
oOpeMEHEHHEM Ul CTpaxoBaTeslel, OTHOCSIIUXCS K YHUCIy MaJloro M CPEIHETro

omsneca. Ha mpaktuke 310 OymeTr O3HadaTh, YTO CTPAXOBATEISIM HEOOXOIUMO
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OyZeT HeCTH JOMOJHUTENbHbIE PacXo/Abl Ha BeCHUE JieNia B CyJE, a BO3MEIICHHUE
yOBITKOB, TIOHECEHHBIX BCJEICTBHUE CTPAXOBOTO Cciydas, OyJeT OTJIOKEHO IO
MOJIyYEHHS] OKOHYATEIBHOTO CY/IEOHOT0 aKTa Mo CIOPY CO CTPAXOBIIUKOM.

Bo-BTOpBIX, HECMOTPST Ha TO, YTO OpeMsl JOKa3bIBAaHWS HAIWYUS TPYyOOi
HEOCTOPOKHOCTH CTpaxoBaTeNsl JOHKHO OBITh BO3JIOKEHO Ha CTPaXOBIIMKA,
HEOOXO/IUMO YYMUTBHIBATh, YTO CTPaxXOBIIUKY Kak MPO(ecCHOHANBbHON CTOpPOHE
CTPaxXxOBbIX OTHOIIEHWH MOXKET OBITh JIerde TOJNYYUTh HEOOXOIUMBIC
JI0OKa3aTeIbCTBA BBHJY HaJW4yus YCTOMYMBBIX CBA3€H C DJKCOEpPTaMU U
CHEIHATMCTaMH PA3TUYHOTO TPOGUIIS.

Cnenyer mnpuHUMATh BO BHHUMAaHHE W TO, YTO KOHIEHIUS TPyOOi
HEOCTOPOKHOCTH B POCCHIICKOM IpaBe KpaifHe ciiabo mpopaboTaHa, MOCKOJIbKY
MPUMEHAETCA JIMIIb B CUMTAHHBIX €ro MHCTUTyTaXx. Kak moka3aHo Bbllle, B
Cy1e0HOI MpaKTUKE, MOCBALIEHHON pa3peleHnI0 CTPAXOBbIX CIOPOB, OTCYTCTBYET
€ANHOE TOHUMAHUE KpUTEpPUEB TpPyOOW HEOCTOPOKHOCTU. BBenenue rpy0oii
HEOCTOPOKHOCTH KaK OCHOBAHMSI JJIi OCBOOOXKICHMS CTPAaXOBILIMKA OT BBIILIATHI
CTPaxOBOTO  BO3MENICHUS  MO3BOJIUT  CyJlaM  ITIOCTETIEHHO  BBIpaOOTaTh
MOCIIEA0BATEIbHYIO MPAKTUKY, B KOTOPOU OyIyT OdepUeHbl Mpeeibl OBEICHUS,
OTBEYAIONIETO MPU3HAKY rpy00il HeocTOpPOKHOCTH. OHAKO HA BECH «IIEPEXOHBIH
NEPUOI» PHUCKH, CBA3AHHBIE C HEOINPEIAEIECHHOCTBIO 3TOr0 MOHATHA, JISTYT Ha
CTpaxoBaTeyeH.

N3yuenne omnbita ['epmannun, @Opanuuu, Benukooputanuu u CIIA
MOKA3bIBAET, YTO B 3TUX CTpaHaxX rpybas HEOCTOPOKHOCTh CTPAaXOBATEIsl MMEET
BIINSIHUE HA WCIIOJHEHHE JOTrOBOPA CTPAXOBAaHMs, OAHAKO 3TO BIUSHHE SBISIETCS
OrpaHHYCHHBIM. B mpaBe I'epMaHumM 3aKperuieHO MPABUIIO, COTJIACHO KOTOPOMY
rpybasi HEOCTOPOXKHOCTh JA€T CTPAaXOBIIUKY TMPAaBO YMEHBIIUTh CYMMY
CTPaxOBOTO BO3MEIICHUS B 3aBHCHUMOCTHU OT TSKECTH TpyOOH HEOCTOPOKHOCTH.
JInsi HEKOTOphIX BHUIOB CTPAaxXOBaHHUS YCTAHOBJIEHbI KOHKPETHBIE IPEAEIbI
COKpAILIEHHsI CyMMBbI CTPaxOBOI'O BO3MELIEHUS MNpU TpyOOH HEOCTOPOKHOCTH

CTpaxoBaTcCJIA.
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®paniry3ckoe mpaBo Mo o01eMy MpaBUly HE MPEIOCTABISAET CTPAXOBIIUKY
mpaBa Ha OCBOOOXKJEHHE OT BBIILIATHI CTPAXOBOTO BO3MEIICHUSA MpH TpyOoi
HEOCTOPOKHOCTH cTpaxoBaTens. OJHAKO JJiE HEKOTOPHIX BHUJIOB CTPaxOBaHMS
(mpexne BCero — CTpaxOBaHUE TPAHCIOPTHBIX CPEACTB) TAKOE OCBOOOKICHHE
PETyCMOTPEHO. Crates  L121-2 CtpaxoBoro KoJiekca  DpaHUUU
pe1ycMaTpPUBAET, YTO MPU CTPAXOBAHUKM OTBETCTBEHHOCTH CTPAXOBIIMK OTBEYAECT
HE3aBHCHMO OT CTENEHH BHHBI 3acTpaxoBaHHbIX Jull. CynaeOHas mpakTHKa
NPU3HAET UMIIEPATUBHBIN XapaKTep 3TOW HOPMBI.

B mnpase BenukoOpuTaHuM OTCYTCTBYET 3aKOHOAATENBHOE TPABUIO O
BIUSHUM TPyOOH HEOCTOPOXKHOCTH CTpaxoBaTesii Ha BBIIJIATYy CTPaXxOBOTO
Bo3MelleHua. OAHaKo B JOTOBOPHOM TMPAKTHKE BCTPEUYAIOTCS OTOBOPKU 00
UCKJIIOYCHUH TOKPBITHUA B Cllydae IpyOOd HEOCTOPOXKHOCTH cTpaxoBarens. [lof
rpy0o0if HEOCTOPOKHOCTHIO MOHUMAETCSA HEMPUHSATHE OOBIUHBIX JUISI CTpaxoBaTess
MEp TMPENOCTOPOKHOCTU. [Ipu 3TOM Cyabl pa3rpaHUYMBAIOT COOTBETCTBYIOIIMIMA
CTaHIApT AJsl MpeANpUHUMATENeH, K KOTOPBHIM MPUMEHSIOTCS 0oJjiee BBICOKHE
KPUTEPUH OCMOTPUTEITBLHOCTH, W TOTPEOUTENCH, Ubsi «HEBHUMATEIbHOCTH» HE
OCBOOOKIAET CTPaxOBIIMKA OT BBHIIJIATHI CTPAXOBOTO BO3MeIleHUsA. B moroBopax
CTpPaxOBaHUs OTBETCTBEHHOCTH HEOCTOPOXKHOCTb CTpPaxoBaTelii HE MOXKET
UCKJTIOYATHCA U3 CTPAXOBOTO MOKPBITHS.

B mpase CIIIA otcyTcTByrOT oOmIue mMpaBWiia O TMOCIEACTBUAX TpyOo
HEOCTOPOKHOCTH cTpaxoBarelisi. OHaKo B CyJeOHOW MpPaKTHKE MO HEKOTOPHIM
BUJAM CTpPaxoBaHMs (MPEXIe BCEr0 — MO CTPAXOBAaHUIO OT OTHS) CIIOXKHIACH
MO3UIUS 0 HEOOXOIUMOCTH OCBOOOKICHHS CTPAXOBIIKUKA OT CTPAaXOBOW BBITLIATHI
npu rpy0oil HEOCTOPOKHOCTU cTpaxoBareis. Kpome Toro, cyJpl OTKa3bIBalOT B
BBITIJIATE CTPaxOBOTO BO3MEUICHHS, €CIIH YCTAaHOBST, YTO CTPAXOBOW Cllydai
OTHOCHUTCSI K pa3psaay «oxumaemeix mnotepb» (highly expectable losses),
«TPEIBApPUTEILHO pPAaCCUUTAHHBIX YOBITKOB» (calculated losses, yOBITKH,
HACTYIJICHHE KOTOPBIX Pa3yMHBIN YEIOBEK MOKET MPEABUAETH) U B aHATOTHYHBIX

Clydasiax.
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OcoObIit MHTEPEC B MPUBEICHHBIX BBIIIE TOIX0/1aX 3apyOeKHBIX MPABOBBIX
CHUCTEM IIPEJICTABISET, BO-NIEPBBIX, MEXAHU3M CHIKECHUSA pa3sMepa CTPAXOBOTO
BO3MEILECHNS, 3aKPEIUIEHHbIH B 3akoHe ['epMaHMu O I0OroBOpE CTPaxOBaHUs ', H,
BO-BTOPBIX, MPUHSTHINA B HEKOTOPBIX 3apyOeKHBIX CTpaHax
mubdepeHIMpoBaHHBIM  MOAXOA K  BOMNPOCY O  TOCIEACTBUSX  TrpyOoi
HEOCTOPOKHOCTH B  3aBUCUMOCTH OT TOro, BEIET JHU CTPaxoBaTelb
MPEINPUHUMATENBCKYIO JIESITEIbHOCTD.

[IpencraBnsiercsi, yTo 00a ATH acleKTa MOTYT OBITh HCIIOJB30BaHbI B
POCCHIICKOM CTpPaxOBOM 3aKOHOAaTesnbcTBE. CHIKEHHE pa3Mepa CTpaxoBOU
BBITUIATHI B OTJIMYHE OT MOJTHOTO OTKa3a B €€ COBEPIICHHH SIBISETCS OoJiee THOKUM
MEXaHU3MOM,  KOTOpPBIM  MPEOOCTABIAET  KOHKPETHOMY  CTPaxoBaTENIO
BO3MOXXHOCTh ~ MOJYYUTh  CTpPaxoBO€  Bo3MelleHHe (IMyCTh  YaCTUYHOE),
OJIHOBPEMEHHO CTHUMYJIUPYSl OTBETCTBEHHOE IOBEJICHHE CTPAXOBATEJIEH B LIEJIOM.
[Ipu Hecoryacuu CTOPOH C Pa3MEPOM CTPaAXOBOT'O BO3MEIIEHHUSI CIIOP MOKET ObITh
paspemieH B cyxae. lIpum 3TOM, MOCKOJIBKY CTpaxoBaTelb B IOJABIIIOLIEM
OOJBIIMHCTBE CIIy4aeB HE COTJIACEH U C MOJHBIM OTKA30M CTPAaXOBIIMKA B BhITLIATE
CTPaxOBOTO BO3MEIICHUA, MOJ00HOE HW3MEHEHHE 3aKOHOJATeNbCTBA HE JIOJKHO
IPUBECTH K CYHIECTBEHHOMY YBEJIWYEHHUIO KOJIMYECTBA CIOPOB, BBITEKAIOIIUX W3
JOTOBOPOB  CTPaxoBaHHs. BO3MOXHO M YMEHBIICHHE KOJIUYECTBA CIOPOB,
IIOCKOJIBKY CTpPaxOBaTeNId, OCO3HAIOIIME CBOIO BMHY B HACTYIUIEHHH CTPAaXxOBOTO
Cly4as, MpU TMOJYYEHUU OMPENEICHHOTO CTPaxOBOI'O BO3MEUIECHUSA HAJEKO HE
Bcerja OyayT oOpamarbes B Cy/I.

Beenenne B 'K P® mnomoxkenws, cormacHO KOTOpOMY JIHINb TpyOas
HEOCTOPOKHOCTh, JOMYIICHHAs JIMIIOM, BEAYIIHUM MPEANPUHUMATEIBCKYIO
JeSTENHHOCTh, MOXET TIOBIIUATh HAa OOS3aHHOCTh CTPAXOBIIWKA BBIIJIATUTH
CTPaxOBO€ BO3MEIIEHUE, OTPaX]aeT KOMIIPOMUCCHBIA MOJXO0J, MO3BOJSIONIUI
O0OBEIMHUTH 3alIUTy CcJIab0l CTOPOHBI JOTOBOpa CTpaxoBaHUs (CTpaxoBaTels,

SIBJISTFOLIETOCS MOTpeOUTEIEM) u CTUMYJINPOBAHUE MIPaBOMEPHOTO,

79 MexaHU3M CHWKCHHUSI pa3Mepa CTPaXxOBOTO BO3MEIIEHHS IPH HapyIIEHWH CTPAaXxOBaTeleM TeX WM HHBIX
00513aHHOCTEH TI0 JOrOBOPY CTpaxoBaHHs ObLI TAKKE OTHOCHTENBHO HEIABHO 3aKpPEIUIeH B 3aKOHOJATEIbCTBE
Benmukoopuranuu (3akoH «O ctpaxoBanum» 2015 r.).
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OCMOTPUTENIBHOTO TMOBEACHUS CTpaxoBaTens. B 10roBopax, 3akiIOYaeMbIX C
y4acTHEM TMPEANPUHUMATENICH, BO3MOXXHOCTh CHIDKCHHSI BBIIIJIATHI CTPAXOBOTO
BO3MEILIECHUS npu rpyooi HEOCTOPOKHOCTHU CTpaxoBaTes
(BeITOmOTIpHOOpETATENSI, 3aCTPAXOBAHHOTO JIUIA) SBISETCS (DAKTOPOM, KOTOPHIN
MOKET U JOJDKEH YUYMUTHIBATHCA CTpaxoBaTelieM IMpU 3aKIIOYEHUH JI0roBopa
CTpaxOBaHUs U BIUAET B TOM YHCIIE€ Ha CTOMMOCTh CTpaxoBaHus. B To ke Bpems
JUTSE  IOTOBOPOB CO CTPaxOBaTeIsIMH, HE BEIyIIMMH MPEANPUHUMATEIHCKYIO
JEeSTENbHOCTh, BO3MOKHOCTh CTPAXOBIIMKA OTKa3aTh B BBIIJIATE BO3MEIICHUS CO
CCBUTKOW Ha TPYyOYyI0O HEOCTOPOXKHOCTH JOJDKHA OBITh WCKIIOUEHA, MOCKOJLKY B
MPOTUBHOM CJIy4ae CTpPaxoBaTelb MOXET JUIIUTHCS CTPAXOBOW 3alUTHI, Ha
KOTOPYIO OH PaCCUMTHIBAET MPHU 3aKIIOUYEHUU JOTOBOPA CTPAXOBAHMUS.

C yueroM WH3J0KEHHOTO TMpenjaraeTcs BHecTH B cratbio 963 'K PO
U3MEHEHHUS], COIVIACHO KOTOPBIM JOTOBOPOM MOXKET OBITh MPETyCMOTPEHO, YTO
rpy0asi HEOCTOPOKHOCTh, JOMYILIEHHAsl CTpaxoBaresieM (BBITOJONPUOOpETaTENEM,
3aCTPAXOBaHHBIM JIUIIOM), KOTOPBIC SIBJISIOTCS TMPEAIPUHUMATEISIMH, MOXKET
MOBJIEYb CHM)KEHHE CYMMBI CTPaXOBOTO BO3MEIICHHS B 3aBUCMMOCTH OT CTEIICHH
BHHBI JINIIA, TOTTYCTUBIIIETO TPyOyI0 HEOCTOPOKHOCTb.

HCO6XO,ZII/IMO MMOAYCPKHYThb, YTO YKA3dHHBLIC BBIMC TMOCJICACTBUA MOKCT

ITOBJICYD JIMIIIb rpv6a51 HCOCTOPOXKHOCTE JIMIIa, BCAVIIICTO MPCAITPUHNUMATCILCKYIO

ACATCIIBHOCTD. OTM JIUIIOM MOXKCET OBITh CTpaxoBarTclib, BLIFOI[OHpI/IO6peTaTCJ'IB
WX 34CTPAaXOBAHHOC JIUIIO. HpI/I 9TOM COKpaIlICHUC pasMEpa CTPpaxoBOTO
BO3MCHICHWA BO3MOKHO JIMIb B TOM ClIydac, C€CJIM BCC JIMId, YbH HHTCPCCHI
3alIUIICHBI AJOTOBOPOM CTPAaXOBAaHUA (CTanOBaTeJ'II), BBIFOI[OHpI/IO6peTaT€JIL,
3aCTPaxOBAHHOC JII/IHO) ABJIATOTCA NPCAIIPUHUMATCIIAMU.

C Y4CTOM IIPUPOABI 0THOHIGHHI>1, CBA3AHHLIX C JIMYHBIM CTPAXOBAHHCM, U
0co00ro 00OBEKTa 3TOr0 CTpaxOBaHUA YKAa3daHHOC BbLIIMIC IIPABUJIIO HEC MOXKCET
IMPUMCHATBCA B JIMYHOM CTPAXOBAHUMU. KpOMe TOTO, IIOCKOJIbKY OﬂHOﬁ H3
KIIFOYCBLIX 3a/la4 CTpaxOBaHMA I[GHHKTHOﬁ OTBCTCTBCHHOCTH ABJIACTCA 3alllTa
ImpaB IIOTCPIICBLICTO, IMPCAIaracMoOC BbLIIIC IIPABHUIIO O CHHIKXCHHU pasMcEpa
CTPaxoBOTO BO3MCHICHUA HCIIPUMCHHUMO TaAKKC K O3TOMY BHAY CTpaxOBaHMUA.
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HenomycTHMOCTh CHI)KEHHS pa3Mepa BO3MEIICHHS MMPU CTPAXOBAHHUH JICTUKTHOW
OTBETCTBEHHOCTH OOBSICHSETCS M TE€M, 4TO, MO OOIIeMy MpaBWiy, caMO MO cede
BO3HMKHOBEHHE OTBETCTBCHHOCTH CBSI3aHO C HAJMYUEM BUHBI B TOH WJIM HWHOU
dopme. Takum 00pa3oM, BO3MOXKHOCTh CHWKCHHS pa3Mepa CTPaxoBOTO
BO3MEILCHUSI TTPH HAJIMYMU TPYOOH HEOCTOPOKHOCTH CTPAXOBATEIs CYIIECTBEHHO
cy3uwjga Obl 00BEM CTPaxOBOTO IMMOKPBITHS, MPEIOCTABISIEMOTO B paMKax
CTpaxOBaHUS OTBETCTBCHHOCTH.

[lpu sToM Tpybasi HEOCTOPOKHOCTH MOXKET YUHUTBHIBATHCS B CTPAXOBaHHH
MPEIIPUHAUMATEILCKOTO M (PUHAHCOBOTO PHCKA, IOCKOJIBKY 3TO CTpaXxOBaHWE
3alMIAeT WHTEPEChl MPEUMYIIECTBEHHO CaMOro crpaxoBareis. Kpome toro,
rpybasi HEOCTOPOKHOCTh MOMKET YYHTHIBATBCS B CTPAXOBaHHH JOTOBOPHOM
orBeTcTBeHHOCTH. CTpaxoBOW cliydal IO 3TOMY BHJIy CTPaxOBaHHS CBSI3aH C
HCHCITOJTHCHHEM CTpPaxoBaTelieM TOW WJIM WHOW JOTOBOPHOW OOSI3aHHOCTH.
Bo3oxeHne Ha CTpaxoBIIMKa 00S3aHHOCTH BBIIIATUTH CTPAXOBOE BO3MEIICHHE B
MOJTHOM 00beMe B Cily4ae, KOIJIa HapyIIeHHe JOTOBOpa BBI3BaHO TpyOoi
HEOCTOPOXKHOCTBIO ~ CTPaxoBaTess, MOMET CYIIECTBEHHO CMECTUTh OajaHc
JOTOBOPHBIX PHCKOB WM HMHTEPECOB, HAPYIIUB OCHOBOIIOJATAOIINAE IPUHIIUITHI
00513aTEIbHOCTH MCIIOJIHEHHS TOTOBOPA U OTBETCTBEHHOCTH 3a €0 HAPYIICHHUE.

[IpaBUIO O CHIKEHUH pa3Mepa CTPAXOBOTO BO3MEHICHHS TpU TpyOoit
HEOCTOPOKHOCTH CTpaxoBaTeliI HE JOJDKHO TIPUMEHSATHCSA B Cydasx, KOrja
cTpaxoBaHMe (B TOM 4YHCJIC JOTOBOPHOW OTBETCTBEHHOCTH)  SIBJISICTCS
00s13aTeNIbHBIM. JTO CBSI3aHO C TEM, YTO 00s3aTEIBHOE CTPAXOBAHNUE BBOJAUTCS IS
o0ecrieYeHnsT MUHHMAJIBHOTO TapaHTUPOBAHHOTO YPOBHS CTPaxOBOW 3allUTHI,
KOTOPBIH HE JIOJDKEH CHIKATHCS YCIIOBUSIMH KOHKPETHOTO JIOTOBOPA CTPaxXOBaHUSI.
Takoif ke MOAXO0J] JOJDKEH NMPUMEHSATHCS K JIOTOBOPAaM CTPAaXOBaHUS, KOTOPHIC
GopMabHO HE SIBJISIOTCSA OO0S3aTEIbHBIMU, OJHAKO 3aKIIOYCHHE KOTOPBIX
SIBJISICTCS. HEOOXOAMMBIM JJIsI BEACHUS TOW MJIM MHOM JIEATEIILHOCTH.

BBenenne mnpaBuia O BO3MOXKHOCTH COKpAIIEHHS pa3Mepa CTPaxOBOTO
BO3MCIIICHUS npu rpy0oii HEOCTOPOKHOCTH CTpaxoBaTesi
(BeITOmONIPHOOpETATEINS, 3aCTPAXOBAHHOTO JIMIIA) IIOCTABHT Tepea CyAcOHOH
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MPAKTUKOM BOMPOC O TOM, YbI0O MMEHHO TIpyOyI0 HEOCTOPOXHOCTH CIIEAYEeT
YUHUTBIBATh ISl LEJE€H HCHOJHEHUs J0roBopa crpaxoBaHus. OmnpenenuTs KpyT
TaKuX JIML 3aKOHOJATEIbHO HE MPEACTABISAETCS BO3MOXKHBIM. B 3aBUCMMOCTH OT
KOHKPETHBIX OOCTOSITENIbCTB peYb MOXKET HATH KaK O PyKOBOJIUTEISIX
IOPUAMYECKOTO JIMI[A, TaKk M 00 WHBIX JHIax (HampuMmep, COTPYIHUKAX,
MOJIHOMOYHUS KOTOPBIX BKJIOUYAIOT B ce0sl 3aKIIFOUYEHUE U MCIOJHEHHE JI0TOBOPOB

CTPaxOBaHUA).

51. IlepeyeHb 00CTOATEIBLCTB, KOTOPbIE, 110 001IeMY PABUJLY, HCKJIIOYEHbI U3
cTpaxoBoro nokpeiTus (MyHKT 1 crarbu 964 'K PD)

B ropuauyeckoil JIUTEpaType CTAaBUTCS BOIPOC O BKIKOYEHHWU B NEPEUYECHB
OOCTOSITENTLCTB, 1O YMOJYAHUIO MCKIIOYEHHBIX U3 CTPAXOBOTO MOKPHITHS,
TEPPOPUCTUUECKUX AKTOB M JIUBEPCUH. DTOT BOMNPOC CBA3aH C TEM, YTO TAKHUE
COOBITHSI HOCST MAJIONPE/ICKa3yeMblil XapakTep U B TO K€ BpPEMsi CIOCOOHBI
NPUYMHUTH 3HAYUTENbHBIN yiepO. [1o 3TuM KadecTBaM OHU CXOKHU C COOBITUSIMU,
nepevrciieHHbIMu B TyHKTE 1 ctatbum 964 'K P® B paelicTByroiieil peaakiuu
(BO3OEICTBUE SIIEPHOTO B3pbIBA, pPAJHUALMH, PAaTAOAKTUBHOIO 3apa)K€HUS,
BOCHHBIE JIEUCTBHUSI, TPak/IaHCKas BOMHA U T.I1.).

B To ’xe BpeMs paciimpeHue 3Toro nepeyHs, 0e3ycioBHO, HEOIArONPUsITHO
CKaXeTcsl Ha MHTepecax crpaxoBareneil. [lo oOmemy mnpaBuiy ypoBeHb HX
3amuThl OyneT cHkeH. HecMoTpst Ha To, 4TO 00Cyk/IaeMOe MOJI0KEHHUE SBISETCS
JUCTIO3UTUBHBIM M COOTBETCTBYIOIIME PHUCKH MOTYT OBITh BKJIIOYEHBI B 00BEM
CTPAaxOBOT'O MOKPBITUSA, OYEBHIHO, YTO JAJIEKO HE BCE CTPaxOBaTEId CMOTYT
o0ecreyuTh 3TO JIOMOJHEHHWE TPU 3aKIIOYEHUH JOroBOpa cTpaxoBaHusa. Kpome
TOTO, HAJIMYUE WM OTCYTCTBHUE 3TOI0 «HCKIKOYEHUS MO YMOJIYAHHUIO» B
3aKOHOAATEIbCTBE MOXKET TMOBJIMATH M HAa CTOMMOCTh COOTBETCTBYIOLIETO
CTPaxoBOT'0 MOKPBITHS.

N3yuenue 3apyOeKHOTO ONbITAa MOKa3bIBAET, YTO MpoOJIeMa CTPaXOBAHHS
PUCKOB, CBSI3aHHBIX C TEPPOPUCTHUECKMMH aKTaMH, PEIIAETCs, B YAaCTHOCTH,
MyTeM CO3JaHMsS CHeIUaIn3upoBaHHBIX (oHI0B. Bo ®Dpannmm Ttakoir (oHI
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(¢uHAHCHpYyeTCS CTPaxOBIIMKAMH 32 CUET CTPAaXOBBIX B3HOCOB TIO psay
MIPEAYCMOTPEHHBIX 3aKOHOM BHUIOB cTpaxoBaHus (crarbsi L 422-1 CtpaxoBoro
kogekca @pannun). Kpome TOro, no HEKOTOPHIM BHJIaM CTPAXOBaHUS UMYIIIECTBA
BKJIFOYEHUE B JOTOBOP CTPAXOBAaHUS PHUCKA, CBSI3aHHOI'O C TEPPOPUCTUUECKUMU
aKTamu, sBisieTcs oO0s3aTenbHbIM. B BenmukoOputanuum paboTtaeT ocobas
nporpaMma IEpecTpaxoBaHUsS PHUCKOB, CBSI3aHHBIX C  TEPPOPU3MOM, B
CIICLIMAJIM3UPOBAHHON NEPECTPAXOBOYHOM KOMIIaHWHA. B mIpaBOBBIX cHUCTEMaX,
OTBIT KOTOPBIX M3y4dalicAd MpHU MOATOTOBKE HacTosiued KoHueniuu, oTCyTCTBYIOT
3aKOHO/ATEIbHbIE TIOJOKEHUSI 00 MCKIIOUEHUU TEPPOPUCTUYECKUX aAKTOB U3
CTPAaXOBOT'0 MOKPBITHSA 10 YMOJTYAHHIO.

C yd4eroM WUBNOXKEHHOrO TMpeJularaeTcsi He JOMOJHATh IepeueHb
UCKIIFOUEHU W3 CTPAaxOBOIO TMOKPBITHS «IIO YMOJIYAHHIO» YKAa3aHUEM Ha

TCPPOPUCTUUCCKHUC AKTHI.

52. IToJi0:keHus1 0 (ppaHIIM3E

B nactosiiee Bpemsi mosioxkeHUss 0 (paHIIM3e coAep)Karcia B IMyHKTE 9
cratbu 10 3akoHa 00 opraHu3amuu CTpaxoBoro aena B Poccuiickoii deneparum.
CornacHo 3TOMYy MYHKTY (ppaHIm3a — 3TO 4acTh YOBITKOB, KOTOpas OompenesieHa
denepanbHbIM  3aKOHOM M (WMJIM) JIOTOBOPOM CTPaxOBaHUs, HE MOMJICKHUT
BO3MEILIEHHUIO CTPAXOBIIMKOM CTPaxOBAaTENI0 UM HHOMY JIUIY, HHTEPEC KOTOPOTO
3aCTpaxoBaH B COOTBETCTBUM C YCIOBUSMH JOTOBOpAa CTpaxOBaHWs, U
YCTaHABJIMBAETCA B BUJE ONPEIEICHHOrO MPOLIEHTA OT CTPAXOBOM CyMMBbI WJIH B
(UKCHPOBAHHOM pa3Mepe.

Bropoii ab3a1] Ha3BaHHOTO MYHKTA OMPEENsSeT, 4YTO (PpaHIIN3a MOKET ObITh
YCIIOBHOM MM 0€3yCIIOBHOM, W TA€T OMPEEICHUS ITHX MOHSITHH.

B Tperhem ab3ane ykazaHo, UTO JIOTOBOPOM CTPaXOBaHHUS MOTYT OBITh
IPe1yCMOTPEHBI UHBIE BUIbI (hpAHIIHU3BI.

YacTHo-TIpaBoBasi TMpUPOJAa NPUBEICHHBIX TMOJOXKEHUH O (QpaHIIn3e
OUYEBMJIHA, TOCKOJIbKY peub HAET 00 o0beMe 00s3aTeNbCTB CTPAXOBIIMKA IO

JIOTOBOPY CTpaxoBaHUs. OJTO TMO3BOJIIET ClelaTh BBIBOJ O HEOOXOIUMOCTH
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BkutoueHus B raaBy 48 'K P® HoOBo# cTathu 0 dpaHmmze, KOTOpas MOXKET ObITh

nomenieHa nociue cratbd 946 I'K PO B nelicTByrolen peaakuuu.

B poccuiickoil ropuauueckoil JuTepaType, IOCBSIICHHOW MpobiieMam
CTPaxOBOr0 IPaBa, BBICKA3BIBAIOTCS PA3JIWYHBICE TOYKH 3PECHUS HA MOPUPOLY
(GpaHIINU3bl: COTJIACHO TMEpPBOM M3 HUX, (paHIIM3a SBISETCS OCHOBAHHEM IS
OCBOOOXK/ICHHSI CTPAXOBIIMKA OT OOS3aHHOCTU BBHIIUIATUTH Bo3MelleHue. Bropas
TOYKAa 3pEHusl TMpeamnojaraer, uro (QpaHmM3a SABIAETCS HCKIIOYCHUEM U3
CTPaxOBOTO MOKPBITUSA, T.€. 00A3aHHOCTH MO BHIILJIATE CTPAXOBOTO BO3MEIIEHUS Y
CTpaxoBIIMKa B Tpeaenax (paHIIM3bl HEe BO3HMKaeT. [locienuss Touka 3peHUs
Hanuia csoe noareepxacHue B myHkre 20 Ilocranosnenus [1nenyma BepxoBHOro
Cyna Poccuiickoit @enepanuu ot 27.06.2013 Ne 20 «O mpuMeHEHUM CyAaMu
3aKOHO/IATEIbCTBA O JOOPOBOJIBHOM CTPAXOBAaHWU UMYIIECTBA TPAKIAH.

YHNOMSIHYTBIE BBIIIE OTJIMYMS HOCSAT CKOpEE IOKTPUHAJIBHBIA XapakTep.
[Tostomy B 'K P® npennaraercst BKIIOYUTH (HOPMYIUPOBKY OOILEr0 XapakTepa,
COTJIACHO KOTOpPOM, €CIIM HMHOE HE MPEIyCMOTPEHO 3aKOHOM, JIOTOBOPOM
CTpPaxOBaHUs MOXET OBITb MPEAYCMOTPEHO YMEHBIIEHHE pa3Mepa CTPaxOBOTO
BO3MEIIICHUS HA CYMMY (hpaHIIIH3HbI.

B mnpoektupyemyio cTaTthio CieayeT NEpPeHeCTH MOJOXKEeHHUs] 3akoHa 00
OpraHu3allid CTPAXOBOIrO JieJa O TOM, 4TO (hpaHIIM3a yCTaHABIMBAETCA B BUJEC
OTIPEICNIEHHOTO MPOIEHTAa OT CTPAXOBOW CYMMBI UM B (DMKCHPOBAaHHOM pa3Mmepe,
00 ycnoBHOW M Oe3yclnoBHOHN (¢paHIIM3E, a TakKe O TOM, YTO HHBIE BHUIBI

(paHIIN3bl MOTYT OBITH PEAYCMOTPEHBI JOTOBOPOM CTPaxOBaHUSI.

53. IToso:kenus1 00 adan0HE

[Tyakr 5 crarbm 10 3akonma 00 oprasu3anud CTPaxOBOTO Jeia
npeaycMaTpuBaeT, 4YTO B Ciyyae THOeNM 3acTpaxOBaHHOTO HMYIIECTBA
CTpaxoBaTeib (BBITOAONPHOOpETaTENb) BIIPaBE OTKA3aThCsl OT CBOMX IIPAaB HA HETO
B M0JIb3y CTPAXOBIIUKA B IEJSAX MOJYUYEHHUS] CTPAXOBOTO BO3MEILIECHHUS B pa3Mepe
NOJIHOM cTpaxoBoi cyMMbl. CyneOHas MpakTUKa UCXOJUT U3 TOTO, YTO ATa HOpMa

ABIIAACTCA HMHepaTHBHOﬁI B AOT'OBOP CTpaxOBaHUs HEC MOTI'YT BKIIHOUATbBCA YCJIOBUS,
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KOTOpBhIE€ OrpaHWYMBAIOT TMPABO CTpaxoBareyis (BBICOAONpUOOpETaTENsl) Ha
3asBJICHUE a0aHJOHA, YMEHBIIAIOT pa3Mep CTPAXOBOTO BO3MEIICHUS WU WHBIM
00pa3oM yXyIIIAioT MOJI0KEHUE CTpaxoBarels (Berogonpuodperaress).

ITo cBoell cyTH yka3aHHOE TOJIOKEHHE HOCUT YaCTHO-TIPABOBOM XapakTep, 4TO
MO3BOJISIET MMOCTAaBUTH BOIPOC 0 ero nepenoce B ['K PO.

N3yuenne omnbita ['epmannmn, @Opanumu, BenukoOpuranuu u CIIA
MOKAa3bIBACT, UTO B ATHX CTPAaHAX WHCTUTYT a0aHJOHA TMPUMEHSIETCS B OCHOBHOM B
chepe Mopckoro (TpaHCHOpPTHOTO) crpaxoBaHusi. B Poccun mHcTtuTyT abaHmoHa
TaK)X€ TIEPBOHAYATILHO OBLI MPEAYCMOTPEH JHIND JJII MOPCKOTO CTPaxOBaHUS
(ctateas 278 Kopmekca TtoproBoro moperiaBanus Poccuiickoit ®enepanun).
Onnako @DenepanbHbiM 3akoHOM oT 10.12.2003 Ne 172-®3 B 3akoH 00
OpraHM3allK CTPAXOBOTO Jesia ObUIO BBEACHO MOJOXKEHUE 00 abaHA0HE, KOTOPOe
IPUMEHSIETCS KO BCEM BHUJIAM CTPAXOBAHUS UMYLIECTBA.

AHanu3 cyfeOHOM TPAaKTUKU TMOKa3bIBAECT, YTO Cy/Abl aKTUBHO MPUMEHSIOT
ATO TOJOKEHHWE K Pa3IMYHBIM BUJAM CTpaxoBaHus mmyiecTBa. [lomoxenue 00
abaH/IoOHE TMO3BOJIAET CTPAaXOBaTENIO, 3asiBUB 00 OTKa3e OT 3aCTPaxOBaHHOTO
MMYIIECTBA B MOJB3Y CTPAXOBIIMKA, MPETEHIO0BATh HA MOJYyYEHUE CTPAXOBOTO
BO3MELIEHUS B pa3Mepe CTpaxoBol cymMmbl. CTpaxoBareilb B 3TOM CIlly4ae HeE
JIOJIKEH JI0Ka3bIBaTh pa3Mep MOHECEHHBIX YOBITKOB, €My JOCTAaTOYHO JI0Ka3aTh
TumIh (DaKT TIOJIHOW WM KOHCTPYKTHBHOW THOENH 3aCTPaXxOBaHHOTO MMYIIECTBA.
Takum oOpazom, mosioxkeHus: 00 abaHJAOHE B OMPENEICHHBIX CIy4Yasx YJIy4IlIaroT
MOJIOKEHHE  C€1aboil  CTOpPOHBI  JIOTOBOpAa CTPaxOBaHHMsI — CTpaxoBaTens
(BeITOmOTIPHOOpETATENS ).

C yderoM »THUX COOOpaX€HUM NpeasaraeTcsi COXpaHUTh B POCCUUCKOM

3aKOHOAATCIIbCTBC UHCTUTYT a6aHz[0Ha.

80 Cwm. m.a. 38-40 IMocranosnenus I[lnenyma BepxosHoro Cyna Poccmiickoit ®epepaiu N 20 "O npumeneHun
CyJlaMH 3aKOHOJaTeJIbCTBA O JIOOPOBOJILHOM CTpaxoBaHMM MMyllecTBa rpaxaan”; Onpenenenus BepxosHoro Cyna
Poccuiickoit ®enepaunu ot 26.01.2016 Ne 78-KI'15-46, ot 15.09.2015 N 4-KI'15-47, ot 14.04.2015 Ne 78-KI'15-3,
ot 10.02.2015 Ne 44-KT'14-11 u np.
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HWuctutyT abaHgoHa OMOCpEeayeT TMepexoa TMpaBa COOCTBEHHOCTH;
OJTHOBPEMEHHO a0aHJOH — 3TO OJHOCTOPOHHSSI CJENKa, COBEPIICHHE KOTOPOM
BJICYET BO3HUKHOBEHHE (M3MEHEHHUE) 00SI3aHHOCTEH CTpaxoBIIMKa MO JOTOBOPY
cTpaxoBaHusa. Takum 00pa3oM, B CHJIy YacCTHO-IIPABOBOW MpUPOABI abaHIOHA

MOJIOKEHUSIT O HeM JoJbKHBI cojepxatbcsi B 'K P®D. Ilo sthMm mnpuyriHam

npcajaraCrtcsa BKIIOYUTHL B I'K P HOBYVIO CTAaTbIO 00 a6aHz[0He, 10 CBOCMY

COJICP)KAHUIO AHAJTIOTMYHYI0 TYHKTY 5 cratbum 10 3akoHa 00 opraHu3amuu
CTpaxoBOro jena, nmoMectuB ee mnocie cratbu 962 I'K P® B naeiicTByronei
penakiuu. C ydeToM CIIOXKUBIIEHCS CyneOHOM MPAKTHKU B CTaThe, MOCBSIIICHHON
abaH/IoHy, CIIeyeT yKa3aTh, UTO €€ MOJ0KECHUSI HOCAT UMITCPATUBHBIN XapaKTep.

AHanu3 cyJeOHOW TMpakTUKU TOKa3bIBAE€T, YTO OJHOW U3 TpodsieM
MIPUMEHEHUS TTOJIOKEHUN 00 abaHJOHE B HACTOSAIIEE BPEMS SIBIISICTCSI OTCYTCTBUE
yKa3aHUs Ha CPOK MOJa4M CTpaxoBaTeleM (BBIFOAOMPHOOpETaTENIeM) 3asBICHUS
00 abangone. J{J11 MOPCKOTO CTpaxOBaHUs YCTAHOBJICH IIECTUMECSIYHBIN CPOK IS
3agBieHuss 00 abanpoHe (craths 279 Komekca TOpProBoro MoperiaBaHus
Poccuiickoit ®eneparuu). [lo ucTtedyeHnu 3TOro cpoka ImpaBo Ha abaHJIOH
yTpaunBaeTcsl.

B otnnumne oT ykazaHHOM BbIIIE CTAThU, PETYJIUPYIONIEH abaHIOH B paMKax
CTpaxoOBaHUsI MOPCKUX CYZOB U T'Py30B, NOJIOXKEHUs NMyHKTa 5 ctathu 10 3akona
00 opraHu3alMu CTPaxoBOro jena o0 abaHIOHE MPUMEHSIOTCA K Pa3TUYHBIM
BUJIaM CTpaxoBaHUs UMyIecTBa. OOCTOSTENHCTBA CTPAXOBBIX CIYUYaeB, MO TTOBOLY
KOTOPBIX MOXET ObITh 3asiBieH a0aHIO0H, MOTYT CYIIECTBEHHO OTJIMYATHCS B
3aBUCUMOCTH OT TOT'0O, KaKO€ MMYLIECTBO 3aCTPaxOBaHO. JTO, B CBOIO OYEPE.b,

mpecaomnpeacisicT HCBO3MOKHOCTD YCTAHOBJICHHA CAMHOTO CPOKA JIJIA 3aABJICHUA 00

abaHIoHe, MPUMEHIUMOTO KO BCEM Pa3HOBUIHOCTSIM CTPAXOBAHUS UMYIIECTBA.

B To ke BpeMs HEOOXOAMMO MOMYEPKHYTh, YTO 3asBJIICHHUE CTPaxoBaTelieM
(BeITOIONIpHOOpeTarenieM) o0 abaHAOHE, CJEIaHHOE 3a paMKaMU Pa3yMHOTO
CpoKa, He0OXOUMOTO JJIsi TAKOTO 3asBICHUS (B OCOOCHHOCTH — IOCJIE€ BBITLIATHI
CTPaxOBIIUKOM CTPaxOBOTO BO3MEMICHHS 0 CTaHIAPTHON TMPOIEAYpPE), MOKET

CBUJIETEJILCTBOBATH 0 370YMOTPEOICHUU CTpaxoBaTeIeM
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(BeITOmOTIpHOOpETaTenieM) cBouM npaBoM. CynaM B TaKuX CIIydasx MpeaiaracTcs,
pykoBoacTBysAch NyHKTOM 4 crtatbu 1 u crateeir 10 'K P® um c yderom
00CTOSITEILCTB KOHKPETHBIX JI€JI, OTKAa3bIBaTh B 3all[UTE IpaB, BOSHUKAIOIIUX B
pe3ynbTaTe 3asBiIeHUs 00 abaHI0HE.

Cepbe3Hble CIOXKHOCTH Ha MPAKTUKE BO3HUKAIOT C OMPEIEICHHEM MOMEHTA
nepexoja mpaBa COOCTBEHHOCTH OT CTpaxoBaressi (BbITOJONpPHUOOpETaTens) K
CTPaxOBIIUKY mocie 3asBieHus o0 abanpone. IIpaBuma crateu 223 'K PD o
MOMEHTE Mepexo/ia MpaBa COOCTBEHHOCTH HE OTPAKAIOT OCOOCHHOCTEN IMepexo/a
ATOro MpaBa npu abaHmoHe. Bo-mepBbix, a0aHIOH SBISETCS HE JOTOBOPOM, a
OJIHOCTOPOHHEHN CENKOH, BIEKYIIEH Mepexo/1 MpaBa cOOCTBEHHOCTH. Bo-BTOPHIX,
npenycMoTpeHHbi B cratbe 223 'K PO nopsanok nepexojia npaBa cOOCTBEHHOCTH
Ha JIB>KMMOE Y HEABMKUMOE UMYIIIECTBO MPAKTUYECKU HETPUMEHUM Ha MPAKTUKE
B pamkax mpoueaypsl abangoHa. Cormacuo nyHkty 1 crateu 223 'K P® mpaso
COOCTBEHHOCTH Yy MpuoOperarenss ABUKUMON BEIIM BO3HUKAET C MOMEHTA
Nepeaur, €cilid HHOE HE NPEIyCMOTPEHO 3aKOHOM WM JOrOBOpOM. XOTs
YYaCTHUKU CTPAXOBBIX OTHOIICHUH HE JUIIEHBbI BO3MOXHOCTH 3aKIIOYUTh
cornamenue 00 abaHOOHE, HANWYME TaKOTO COTJAIllCHUsT HE SBISETCS
oOs3aTenbHBIM. [l mepexona mpaBa COOCTBEHHOCTH JOCTATOYHO 3asBICHMUS
cTpaxoBatens  (BbirogonpuoOperarens).  [lockonbky — abaHmoH — ABISETCS
OJTHOCTOPOHHEH CJIIEIKON, ero mpaBoBOW 3(PQEeKT TOCTUTACTCS HE3aBUCHUMO OT
corjacusi CTPaxoOBIIMKA; YCIOBUEM JACHCTBUTENBHOCTU 3asiBICHHUS 00 abaHJOHE
ABIISIETCSL TOBEACHHUE BOJICU3BSBICHUS CTpaxoBaTelss (BhIroJompuoOpeTarens) 10
cBeleHus1  cTpaxoBmuka. [lppy  3TOM  Ha  MpakTHKE  CTPaxOBaTENH
(BeIroAONIpHOOpETAaTENN) CTAIKUBAIOTCS C TPYAHOCTSIMHU MpU Mepeadye Bellu
CTPaxoOBIIMKY B CIy4asX, KOT/Ia CTPAaXOBIIMK HE BBIPAXKaeT KeJIaHUs MPUHSITh
Belllb. [Tockonpky nyHKT 1 ctateu 223 'K PO npsiMo yka3biBaeT Ha BO3MOKHOCTb

CyIICcCTBOBAaHUA CHGHH&HBHOﬁ HOPMBI 3daKOHA O IICPEXOAC IIpaBa COOCTBEHHOCTH B

TCX WJIM MHBIX CUTyalUAX, HNPEAaaracrcia yKa3dTb B MPOSKTUPYEMOM CTaThE 00

a6aHz[0He, 9TO ITpaBO COOCTBEHHOCTH Ha ABHKHMMOC HMMYIICCTBO IICPCXOAMT B
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MOMCHT INOJYYCHHA CTPaxOBIINKOM 3ai4BJICHUA CTPaxoBaTeCJisd

(BeITOOIPHOOpETaATENA) 00 A0AHTOHE.

Eme Oonplime mpakTUYecKHe CIIOXKHOCTH BO3HHMKAIOT TpHU Tepenaye B
nopsiike abaHIo0HA WMYIIECTBA, OTHOCSIIETOCS K HEABMKUMOCTH. Pedb mpexie
BCETO HUJIET O MOPCKHUX, PEUYHBIX, BO3AYIIHBIX cynax. OIHAKO, XOTS HA NMPaKTHKE
TaKhe CIydad BCTPEYAIOTCS PENIKO, BO3MOXHA M Iepejavya B Mmopsiake abaHmoHa
mpaBa COOCTBEHHOCTH Ha «KJIACCUYECKYIO» HEABMXKHUMOCTbH (3TaHUSI, COOPYKEHUS
U T.1.). be3ycnoBHO, K 3TOMy BHIYy MepeAauyd MpaBa COOCTBEHHOCTH TOJIKHO
NPUMEHATbCA OoOlee MpaBWIIO O Tepexoje IMpaBa COOCTBEHHOCTH C MOMEHTa
rocyJlapcTBeHHOU peructpanuu. Ha ocHoBanuu noanyHkra 1 myHkra 3 crateu 15
O®enepanbHoro 3akoHa oT 13.07.2015 Ne 218-®3 «O rocyaapCcTBEHHOU
PETUCTPALIMNA HEJIBUKMUMOCTH» TOCYAAPCTBEHHAS] PETUCTPALUSA OCYUIECTBIISIETCS
HAa OCHOBAHHWM 3asBJICHMS JIMIIA, MPABO COOCTBEHHOCTH KOTOPOTO BO3HHUKAET.
[IpumeHuTeabHO K a0aHAOHY TaKUM JIUIIOM SIBJISETCS] CTPAXOBIIMK. B TO e Bpems
Ha MPAKTUKE CTPAXOBIIUK B OOJIBIIMHCTBE CITy4aeB HE 3aMHTEPECOBAH B MIPUHSITUU
abaHmoHa M HE MpeANPUHUMAET Mep Uil TOCYAapCTBEHHOW pPErucCTpalvu
nepexo/ia mpaBa cOOCTBEHHOCTH Ha UMyIIecTBO. CTpaxoBaTemio B TAKUX CIydasix
HE0OX0IMMO 00paIaTbesi B CyJl C UCKOM O MOHY>KJIEHUU K pEerucTpanuu (IyHKT 7
BBIIIEYKa3aHHOM CTaThbW). OTOT CHNOCOO 3allUThl MpaBa SBISETCA IS
CTpaxoBaTeysl IOCTATOYHO OOPEMEHUTEIBHBIM, U BOIIPOC O MpaBe COOCTBEHHOCTH
Ha 3aCTPaXxOBAHHOE MMYIIECTBO, CTaBIllee 0ObEKTOM abaHI0HA, NITUTEIHLHOE BpeMsI
HE PELIaeTCs.

Jns pemieHust 3Toil mpoOJaeMbl Mpeasiaraercsl ykazaTbh B MPOEKTHPYEMOU
CTaThe€, YTO MPAaBO COOCTBEHHOCTHM HA HEIBIXKMMOE HMMYILIECTBO IMEPEXOIUT K
CTPaxOBIIMKY C MOMEHTa TOCYyJAapCTBEHHOM PETHCTpallMd NEpexoaa Ipasa, MpU
3TOM TOCYJIApCTBEHHAsl PErucTpauus Iepexoda MOXKET OCYIIECTBIAThCA IO
3asBJICHUIO CTPaxoBaTENsl.

[Ipennaraemoe U3MEHEHHUE 3aTPAruBAET HE TOJBKO NMPOEKTUPYEMYIO CTATHIO
B rinase 48 'K P®D, HO U HEKOTOphIE JpPYyrUe MOJOKEHHUS 3aKOHOJATENbCTBa. B

YaCTHOCTH, HEOOXOJWMO BHECTH KOPPECHOHIUPYIOUINE H3MEHEHUS B IMYyHKT 3
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cratbu 15 ®@enepanpHoro 3akoHa oT 13.07.2015 Ne 218-®3 «O rocymaapcTBeHHOU
peructpauun Henswxumoctu», B raaBy III Komekca toproBoro mopemiaBanus
Poccuiickoit ®denepanun, B rinaBy 2 @enepanbHoro 3akoHa ot 14.03.2009 Ne 31-
®3 «O roCcynapCTBEHHOM pEerucTpanuy IpaB Ha BO3JIYIIHBIE CyJa U CIEIOK C

HUMW», B APYTUC 3dKOHOAATCIIbHBIC 1 HOPMATHUBHBIC AKTHI.

54. Bonpocsl cyoporauuu u perpecca (cratbs 965 I'K)

B cootBerctBun ¢ nmyHktoM 1 crtaten 965 I'K P®, ecim mgoroBopom
MMYIIECTBEHHOTO CTPAXOBAHUS HE IMPEAyCMOTPEHO HHOE, K CTPaxOBUIUKY,
BBIIJIATHBIIIEMY CTPAaxOBOE BO3MEILECHME, NEPEXOAUT B Ipeaenax BbIIIAYEHHOU
CYMMBI IpaBO TpeOOBaHUs, KOTOPOE CTPaXoBaTelb (BBITOJONPUOOpETATEh) UMEET
K JIMILy, OTBETCTBEHHOMY 38 YOBITKH, BO3MEIIEHHBIE B PE3YIILTATE CTPAXOBAHUS® .

[IpaBo TpeOoBaHUs MEPEXOJUT K CTPaXOBIIMKY Ha OCHOBaHUU 3aKOHA B
MOMEHT CTpaxoBOM BhIMIaThl. CTPaxoBIIUK HE BIpaBe TpeOOBATh OT MPUUUHUTENS
Bpella CyMMY, KOTOPYK) OH BBIIIJIATHJ CTPaxOBAaTENI0 C HApPYyLIEHUEM YCIOBUU
JIOTOBOPA CTPaXOBaHUSA'?,

Co BctyrienueMm B cuity BTopoid yactu ['K PO cyOporamust mpumeHsieTcst Ko
BCEM JIOTOBOpaM HMMYILECTBEHHOTO cTpaxoBaHus™. B cratee 965 T'K PO
TOBOPUTCSL O TEpexojie K CTPaxOBIIMKY MpaBa TpeOOBaHUS CTpaxoBaTess WU
BBITOIONIpHOOpETaTENss K  JIMIy, OTBETCTBEHHOMY 3a yObITkH. Ecin
OTBETCTBEHHBIM 32 YOBITKH BBITOJIONIPUOOPETATENS SIBISETCS CaM CTpaxoBaTesb Mo
JIOTOBOPY CTPaxOBaHHS OTBETCTBEHHOCTH, TO (popmanbHO cTaThsi 965 'K PD ne
OTPAaHUYUBAET TEPEX0J] K CTPaxOBIIMKY MO cyOporanuu mpaBa TpeOOBaHUS

BLIFO,IIOHpI/IO6p€TaT€JI${ B OTHOLICHWUH CTPAaxOBaTCJIA. B JAOKTPUHC IIPU3HACTCA, UYTO

81 B 10 e Bpems B moamyHkre 4 myHkta 1 crateu 387 'K P® roBopurcst 0 mepexoie K CTPaXOBINHKY TIPaB
KpeanuTopa K TOIDKHUKY, OTBETCTBEHHOMY 32 HACTYIUICHHE CTPaXxOBOTO ciydas. JINIo, 0OTBETCTBEHHOCTH 32 YOBITKH,
HE BCET/a COBIIAJAET C JIMIIOM, OTBETCTBEHHBIM 3a HACTYIUIEHHE CTPAaxOBOTO Ciydas. Takwe cilydal BKIIFOYArOT
OTBETCTBEHHOCTh FOPHIMYECKOTO JIMIIAa 3a Bpel, NPUYMHEHHBIM paboTHHKoM (ctaths 1068 TK P®D);
OTBETCTBEHHOCTH 3a BpE[, MPUYMHEHHBIN BCIIEACTBHE HEJOCTAaTKOB TOBapa, paboTsl wim yciyrd (ctates 1085 T'K
P®); oTBETCTBEHHOCTH 3a Bpel, MPUIMHEHHBIH HCTOYHUKOM TOBBINIICHHOH ormacHOCTH (cTathst 1079 T'K P®) u np.

8 Cm. myukr 18 Hudopmauuonnoro nuceMma IIpesumuyma BAC PD or 28.11.2003 Ne 75 «O0630p mpakTUKu
PacCMOTPEHHUSI CIIOPOB, CBA3aHHBIX C UCIIOJHEHHEM JIOTOBOPOB CTPAXOBAHUS.

83 Craren 22 MIepPBOHAYANBHON peJakiiy 3aKkoHa 00 OpraHNU3aIlil CTPAXxOBOTO Jelia MpeIycMaTpruBaia Cyoporamiio

TOJIBKO TI0 IOTOBOPAM CTPaXxOBAaHUS HMYIIIECTBA.
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[0 JOrOBOPY CTPaxOBaHUS PHUCK YOBITKOB CTpaxoBaTeslsl NEPEHOCHTCS Ha
CTPaxOBIIUKA U CTPAXOBUIUK HE JOHKEH UMETh BO3MOXKHOCTh MOJIYyUYUTh OOpaTHO
CO CcTpaxoBaTels BhlIaueHHoe Bo3Mmernenne®, CyneOHas NpakTHKa UCXOIUT W3
HEBO3MOXKHOCTH CyOporaiii B OTHOIICHMM CTpaxoBaTeidss U HMHBIX JHI], Ha
KOTOPBIX PACIPOCTPAHSETCS CTPAXOBOE MOKPHITUES, XOTS Takas MO3MIMSA TPAMO
HE clieyeT U3 AehcTByromied pegakiuu cratbu 965 'K PD. B Toxe Bpems mno
cyOporam K CTPaxOBUIMKY OTBETCTBEHHOCTH MOTYT TIEPEXOJUTh IpaBa
TpeOOBaHUS B OTHOLICHUH JIMIIA, COBMECTHO PUUMHUBLIETO Bpe] (IIYHKT 2 CTaTbU
1081 T'K P®). B menom mnpobiemMa orpaHwueHus CyOporaidd B JOTOBOpax
CTPaxOBaHUSA OTBETCTBEHHOCTH MOXKET OBITh pEIIeHa 3aKpeIruieHHEeM OOIIero
3ampeTa Ha cyOporainuio B OTHOLIEHUM CTpaxoBaTessd M 3aCTPaXOBaHHOIO JIMIIA.
IIpm 5TOM CnexyeT COXpaHUTh AEMCTBYIOIIEE IPABUIIO O HENOIYCTUMOCTH 3aIpeTa
Ha cyOpOorauuio Mpu yMbIIUIEHHOM IPUYMHEHUH YOBITKOB.

JpyruM npoOjaeMHBIM BOINPOCOM SBIIETCS OTCYTCTBHE B JEHCTBYIOLIEH
penakiuu ctatbu 965 'K PO orpannuenust cyOporaiuu B OTHOIIEHUH CYIIPYTOB U
OJIM3KMX POJCTBEHHUKOB cTpaxoBareis. Ha mpakTuke CTpaxOBIIMKH 3asiBISIFOT
Takue cyOporaimoHHbIE TPeOOBaHMSI, YTO MPUBOAUT K HETATUBHOMY COLIMAIEHOMY
s¢¢ekry. CyneOHas mpakTHKa MbITaJach KOPPEKTHPOBATh HEAOCTATKU TaKOIo
PEryJIMpOBaHus, OTKasbiBas B CyOporalMd B OTHOLIEHHH CyNpyroB®’, Ho
BepxoBupiii Cyn P® npusHan mpaBOMEPHOCTb B3BICKAHUS CTPAaXOBIIMKOM B
nopsiake cyOporayu ¢ Cynpyra CTpaxoBaTessl BBIIIJIAYEHHON CyMMBbI CTPaxoBOTO

Bo3MeleHus® . OueBUIHO, YTO NPOOIEMa OrPaHUYEH s CyOpOraluy B OTHOLIEHHH

84 OTcyTCTBI/Ie cy6p0rau1/m K CTpaxoBaTeJIro ([[OJ'I)KHI/IK) OTJINYACT JOrOBOP CTpaxoBaHUSA OT IMOPYUUTEILCTBA, B
KOTOPOM TMOPYYHUTEJb IMOJYyYacT IO cy6porau1/H/1 mpaBo TpeGOBaHI/If{ K JOJDKHUKY B pa3MeEpe BbIIUIAYCHHBIX I10
MOPYUHUTEILCTBY CYMM 3a JOJIKHUKA.

85 Hanpuwmep, CyZbl HE IOMYCKAIOT B3bICKAaHHUE TI0 CyOpOTaIuy C JIHI, AOIYIIEHHBIX COOCTBEHHNKOM aBTOMOOWIIS K
YIPaBICHUIO 3aCTPaXOBAaHHBIM TPAHCIOPTHBIM CPEJICTBOM, M BKJIIOYEHHBIX B CTpaxoBoi mommc (OmpenencHue
Bepxosnoro Cyna P® ot 23.08.2011 N 1-B11-6).
86 Cymsl 0GocHOBBIBaIM OTKa3 B CyOpOraliy COBIIAACHHEM JODKHHKA M KPEAMTOPA B OHOM JIMIE NpH
NPUYMHEHUH yuiepoOa obmemy uMymiectBy cynpyroB (ct. 413 'K P®). Cwm., Hanp., anensinoHHOe Onpe/esieHne
BC Pecniyonmkm Xaxacus ot 17 mas 2012 r. mo gemy Ne 33-792/2012; amennsmuonHoe omnpenenenne CyneOHOM
KOJIJIETHH TI0 TpaxIaHCKUM JenaM OmMckoro obmactHoro cyaa ot 21 mast 2014 mo memy Ne33-2751/2014.
87 Cm. onpenenenne Bepxosroro cyma P® ot 23 anpesst 2018 . N 49-KI'17-36.
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CYNPYTOB U JIPYTUX OJU3KHUX JUI] CTpaxoBaTess (3aCTpaxOBaHHOTO JIMIIA) TpeOyeT
3aKOHOJATEJIbHOI0 PELICHHUS.

N3yuenne 3apy0eKHOTO OIMbITa MOKA3bIBAET, YTO CyOporamnus npuMeHseTcs
B JIOTOBOpPAax CTpaxoBaHMs yOBITKOB U HE MPUMEHSETCS B JOTOBOPaX CTPaxOBaHUs
KM3HH U OT HECYACTHBIX cllyyaeB. B 3aKkoHOZATeNbCTBAX EBPOINEUCKUX CTpaH
cyOporaiusi He IPUMEHSIETCS B OTHOLICHUU CTPAaxoBaTelisd U OMM3KUX K HEMY JIHII.
B TI'epmanum cTpaxoBHIMK HE MOXET 3asBIATH CyOporaioHHbIEe TpeOOBaHUS
JIMIIaM, COBMECTHO MPOYKUBAIOIINM CO CTpaxoBaTeieM, 32 UCKITIOUEHUEM CITy4aeB
HaMEPEHHOI0 MPUYMHEHUss uMH Bpena®. Bo MpaHIMM CTPaXOBIIUK HE MOMKET
OpeIbsIBIAT  CyOporanMoHHble  TpeOOBaHUS K JIETSAM,  HaclIeTHUKaM,
POJCTBEHHUKAM IO MPSIMOI TMHUH, JOKHOCTHBIM JIMIIAM, pabOTHHKaM, pabouuMm,
IPHCIYre ¥ WHBIM JIMLAM, OOBIYHO TPOKMBAIOLIUM B JIOME CTpaxosareis™. B
aHIJIMHACKOM TpaBe cyOporamus He TNPUMEHSETCS K JIMIAM, COCTOSIIUM CO
CTPAaxoBaTEIEM B TPYIOBBIX OTHOLIEHUSX U K YIEHAM ETO CEMBU’,

C yyeToM H3JI0KEHHOTro Ieaecoo0pa3Ho 3akpenuTh B crathe 965 'K PO

INCPCYCHL JIMII, B OTHOINICHMHN KOTOPLIX CV6DOF3HPI$[ HC JOIIYCKACTCA. I[J'I}I 9TOTO

MpeIaraeTcsl BKIOYUTh B cTaThtio 965 'K HOBBIM MyHKT, IPELyCMOTPEB 3aMpeT
Ha Mepexo]l K CTPAXOBUIMKY MO cyOporanuy mpaBa TpeOOBaHUS B OTHOIICHHUU
CTpaxoBaTelsl W 3aCTPAXOBAaHHOIO JIMIIA, a TAaKXE 3alpeT Ha cyOporaiuio B
OTHOIIICHUHU CYNpyra, OJU3KUX POJICTBEHHUKOB (poauTeneil, nereit, OpaTheB U
CECTEp) M HETPYAOCIOCOOHBIX WXKIMBEHIIEB CTpaxoBarels (3acTpaxOBaHHOTO
JMLA), 32 UCKIIFOYEHUEM CIYy4YaeB YMBIIUIEHHOTO MPUYMHEHUS Bpela YKa3aHHBIMU
JULAMU.

YKka3zaHHOE BBIIIE TPEAJIOKEHUE OCHOBBIBAETCS HA TOM, UTO OCYIIIECTBJIECHUE
CTPaxOBIIMKOM MpaB Mo CyOporaiuu He TOJKHO JHIIATh CTPAXOBaTENsl CTPaXxoBOil
3anuThl. [lo ananmorum ¢ mynkrom 5 cratbu 313 'K P® npumeHUTENBHO K

cy6porau1/m caeayer ucCXoauTb U3 TOro, 4YTO CTPAXOBIIUMK HC BIIPABC

8 Crarps 86 3akona ['epmannu o norosope crpaxoBanus 2008 r.
8 Cratps L 121-12 CrpaxoBoro kojekca ®panium.
90 Cm. Clarke M. The Law of Insurance Contracts. P. 1050.
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OCYILECTBJIATH IpaBa, Mepelealue B nopsaake cyoporanum, B ymep0o uHTepecam
CTpaxoBareito. IHOe MOKET BOCIPUHUMATBCS CyAaMM KakK 3J0yHOTpeOJeHHue
IPABOM.

B cBsi3m ¢ oTcyTcTBHEM B POCCHMHCKOM 3aKOHOJATEIbCTBE OOIIMX
IOJIO)KEHUH 00 OCHOBAaHUSX BO3HUKHOBEHUS  PErpeccHbIX  TpeOOBaHMIA
CTpaxOBIIMKAa K CTpPaxoBaTeIl0 (3aCTpPaXxOBaHHOMY JIMIly) L€JIecO00pa3HO
BKJIIIOYUTh B OTHENbHYI cTaTeio riaBel 48 I'K P® ykazanwe Ha TO, 4TO
perpeccHble TpeOOBaHUS CTPAXOBIIMKA K CTPAXOBATENIO (3aCTPaXOBAHHOMY JIUILY )

BO3HHUKAIOT B ClIydasaX, NIPCAyCMOTPCHHBIX 3aKOHOM.

55. Cpok HCKOBOI1 JTABHOCTH IO CTPAXOBbIM cniopam (cratbst 966 I'K P®D)

I. B 2013 — 2014 rr. npon3onuio u3MEHEHUE MOAX0/1a CYAECOHON MPAKTHKH K
UCYHCIICHUIO CpPOKa MCKOBOW JIaBHOCTU MO CIOpaM, BHITEKAIOIIMM U3 JIOrOBOpa
cTpaxoBaHus. Ecnu paHblie Cylbl B OCHOBHOM HCXOJIMJIM W3 TOTO, YTO CPOK
HAaYMHAET HCYUCIATBCA C MOMEHTa CTPAaXxOBOrO Ciyyas, TO COINIACHO HOBOMY
MOJIXO/y CPOK HCKOBOM JABHOCTH CJEIYyET MCUUCIATh C MOMEHTa OTKas3a
CTPaxOBUIMKA B BBIIIATE CTPAXOBOI0 BO3MELIEHUS WJIM OCYLIECTBICHUS BBIILIATHI
B HeToJHOM pa3mepe. HoBbliii moaxos 0611 3akperuieH B myHkTe 9 [locTanoBieHus
IInenyma BepxoBHoro Cygna Poccuiickoit @eneparuu ot 27.06.2013 Ne 20 «O
NPUMEHEHUN 3aKOHOAATENIhCTBA O JIOOPOBOJBPHOM CTPaXxOBaHWU HUMYIIECTBA
rpakKJaaH» U MOJYYHJ paclpoCTpaHEHUE TAKXKE B MPAKTHKE apOUTPAKHBIX CYJIOB
(IToctanoBnenue Ilpesuanyma Bricmero Ap6Outpaxsnoro Cyna Poccuiickoit
Oeneparyu ot 21.01.2014 Ne 11750/13).

VY 000uxX MOAXOAOB K MOPSAKY MCUHCICHUS MCKOBOM TaBHOCTH UMEIOTCS
CBOM CHJIbHBIE M clabble CcTOpoHBL. Kak mpeacrtaBisieTcs, OTCYET HCKOBOM
JTABHOCTH C MOMEHTa CTPAaXOBOTO ciiydas B OOJbIIEH CTENEeHW COOTBETCTBOBAI
KpUTEpHIo omnpeneneHHocTu. [locie mepexoga K OTCYETY HMCKOBOW JAaBHOCTH C
MOMEHTA OTKa3a CTPAXOBIIMKA MOJIOKEHUE U3MEHUIIOCh: B HEKOTOPBIX CYJIEOHBIX
U apOUTpaXHBIX CHOpaX BO3HUKAIW TPYIHOCTH, CBSI3aHHBIE C OIPEICICHUEM

TOYHOI'O MOMCHTA OTKd3a WJIM BBILIATBI CTPAXOBOI'0O BO3MCHICHWA HC B IIOJTHOM
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00beme’!. B TO ke BpeMs aHaJOTMYHLIE TPYAHOCTU IIOJYAC BO3HUKAIOT M IPU
ONpPENEIICHNM MOMEHTA HACTYIUICHHs CTPaxoBOrO Cily4as, €CIM OH HOCHUT
JUISIIIANACS.  XapakTep JUO0O TOYHOE BpeMsl €ro HaCTYIUJICHUS HEU3BECTHO, a
W3BECTEH JIMIIIb MOMEHT, KOT/Ia O HEM y3HaJ CTPaXxOBATElb.

CylecTBEHHbIM JTOCTOMHCTBOM HMCYHMCJIEHUS CpPOKa HMCKOBOM JAaBHOCTH C
MOMEHTAa OTKa3a CTpPaxoOBLIMKAa SBIETCS TMOBBIIIEHUE YPOBHS  3allMThI
ctpaxoBarens. [locneqnemy nogyac 0ObEKTUBHO HEOOXOAUMO JTUTEILHOE BpEMsI
11 cO0pa IO0Ka3aTeNbCTB, MOATBEPKIAIOIIUX HACTYILUICHUE CTPAXOBOrO ClIydas .
B curyanusx, korma uMesl MECTO CIIOXKHBIA CTPaxOBOM CIy4yad, HMCUHUCICHHE
HWCKOBOW JABHOCTM C MOMEHTa HACTYIUICHHS CTPaxoBOTrO Ciy4as CTaBUJIO
CTpaxoBaTeisl B HEOJAronpuUsITHOE IMOJIOKEHUE, BBIHYKJasi 00pamaThCsi B Cy[ C
TpeOOBaHMEM O B3BICKAHWW CTPAXOBOTO BO3MEIICHHWS B MOMEHT, KOrja Yy
CTpaxoBaTeis elle He ObLJI0O BO3MOXKHOCTH HaJIekalluM o00pa3oM 00OCHOBATH
CBOIO NO3ULIMI0. MI3MEHEHHE MOAX0Ja K HMCUHCICHHUIO CPOKAa MCKOBOW JTaBHOCTH
ITO3BOJIMJIO CTPAXOBATENSIM YCTPAHUTD 3TO OTPaHUYECHUE.

CWIBHOM CTOPOHOW HOBOrO MOAXOAA SIBIIAETCS, KPOME TOrO, OTCYTCTBHUE
CIOXKHOCTEM €  HCUMCIEHHEM MCKOBOM  JABHOCTM IIPU  CTPAXOBAHUU
OTBETCTBEHHOCTH. CTPaxOBbIM CIIy4aeM B 3TOM BHUJE CTPAaXOBaHUS MOTYT OBIThH
pasznuyHbie 00CTOSATENBCTBA: caM (paKkT NMPUUMHEHUS BpeJa, €ro MposiBICHUE JTU00
MOMEHT MPEIbIBICHUS JMIAMH, KOTOPbIM NMPUYUHEH Bpej, TpeOOBaHUS O €ro
BO3MeNleHUU. Vcuucinenue HCKOBOW AAaBHOCTH IO CIIOpPaM, BBITEKAKOIIUM W3
CTPaxOBAaHUSI OTBETCTBEHHOCTH, C MOMEHTA CTPAaXxOBOTO Clly4yas MNPUBOAUIO K
pPa3TUYHBIM pE3yJbTaTaM B 3aBHCHMOCTU OT TOTO, KaKO€ M3 ITUX COOBITHI OBLIO
COTJIaCOBAHO CTOPOHAMHM B KayeCTBE CTPaxoBOro ciydas. Bo MHorux npenax
pEILICHUE 3TOr0 BOMPOCA BBI3BIBAJIO TPYAHOCTH. Mcuncienne nCKOBOW JaBHOCTH C

MOMCHTAa OTKa3a CTpaxOBIOIMKAa MWK BBIINIATBI CTPAXOBOT'0 BO3MCHICHHA B

o cm, Hanp., Onpeneneane BepxoBHoro Cyma Poccuiickoit @enepannu ot 10.03.2015 mo memy Ne 305-DC14-
2210, roe paccMaTpuBaeTcsl CiIydail, B KOTOPOM CTPaXOBIIUK MPOU3BET HECKOJBKO YaCTUYHBIX IUIATSIKEH B CUET
CTPaxOBOT0 BO3MEIICHHUSI.

92 CwMm., Hamp., cynebnble akThl 1Mo aerxy Ne A40-18701/09-52-214, 3 KOTOPHIX CIEXyeT, YTO CTPaXOBATEIIO IS

MOATBEPKACHHS CTPAXOBOTO CIydasi HEOOXOJUM OB IPUTOBOP MO YTOJIOBHOMY JETY.
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HENOJTHOM O0BbeMe TO3BOJIsIeT u30exaTh ATHX TPYAHOCTEH, MOCKOJBKY
HE3aBHCHMO OT TOTr0, Kakoe COOBITHE SIBIISETCS CTPAaXOBBIM CIlydaeM, HCKOBas
JABHOCTh UCUHCIIAETCS OJMHAKOBO.

Teopetnueckoe 000CHOBaHHE HWCUYHMCICHUS CpPOKa HCKOBOM JaBHOCTH C
MOMEHTa OTKa3a CTPaxOBIIMKa (BBIIJIATHl BO3MEIIECHHUS B HEMOJHOM OOBEME)
3aKperieHo, B 4YacTtHocTu, B Ompenenennn BepxoBHoro Cyna Poccuiickoit
Oenepaniuu ot 05.12.2014 mo gmemy Ne A40-119585/2013: HactymieHue
CTPaxOBOTO cliyyas O3HA4yaeT JHIIb BO3HUKHOBEHHE IIpaBa CTpPaxoBaTeJs
0o0OpaTUTBhCSA K CTPAXOBIIUKY C TPEOOBAHMEM O CTPAXOBOW BBIIATE. JTO MPABO
MOKET OBITh HAapYLICHO JIMIIb MPU HEHAJUIEKAIEM HCHOJHEHUH CTPAXOBLUIMKOM
CBOEH 00SI3aHHOCTH TIO BBIIUIATE CTPaxoBOro Bo3MmenleHus. MIMEHHO ¢ MOMeHTa
HapyILIEHUs [IpaBa y cTpaxoBaTelisd BO3HUKAET MTPaBO Ha HCK.

C yderoM TOro, YTO MCUYUCICHUE HCKOBOM JaBHOCTH C MOMEHTa OTKa3a
CTPaxOBIIMKa (BBIILIATH BO3MEILEHHSI B HEMOJHOM O0BEME) MOJYUYWIIO IIUPOKOE
pacnpocTpaHeHHE B CYJIEOHOM MNpaKTUKE, CO3/aeT MOMOJIHUTEIbHbIE TapaHTUU
3alllUTHl TIpaB CTpaxoBaressi Kak caaboi CTOPOHBI JOTOBOpa CTPAaXOBAHUS U

000CHOBAHO TCOPCTUYICCKU, MNPCIAracTcs 3dKpPCIIMTb J3TOT TIOJAXOJ B TCKCTC

ctatet 966 'K PO.

II. B nacrosiiee BpeMs ctatbsi 966 'K PO ycTanaBiauBaeT JBa pa3idnYHbIX
CpOKa HCKOBOM JIaBHOCTM TIO CIOpaM, BBITEKAIOIIUM W3  JOTOBOPOB
UMYIIIECTBEHHOTO CTpaxoBaHus. Eciu 00BEKTOM CTpaxOBaHHUS  SBIISICTCS
OTBETCTBEHHOCTh 3a MPUYMHEHUE BpeJa >XU3HH, 3J0POBbI0 WU HUMYIIECTBY
TPEThUX JIUI, MPUMEHSIETCS TPEXTOJUYHBIA CPOK MCKOBOM HAaBHOCTU (IyHKT 2
ctatbu 966). [lo npyrum Buaam CTpaxoBaHUS MPUMEHSAETCS ABYXTOJUYHBIN CPOK
HWCKOBOM JaBHOCTH.

B penakuun cratbm 966 I'K P®, npelictBoBaBmieid g0 2007 r.,
npeaycMaTpUBAJICAd E€IWHBIA COKpalleHHbIH (ABYXTOAWYHBIN) CpPOK HCKOBOM
JABHOCTH i1 BCEX CHOPOB, BBITEKAIOIIMX W3 JOTOBOPOB CTpaxOBaHUS.
N3menenusi, BHeceHHble B cTartbto 966 'K P® denepanbHbIM 3aKOHOM OT
04.11.2007 Ne 251-®3, Obuin OOYyCIIOBIEHBI TE€M, YTO JBYXTOJUYHBIA CPOK
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MCKOBOM JaBHOCTH He oOecrneynBan JOCTATOYHYIO 3allUTy CTPaxoBaTelsiM,
3aCTPaxOBaBUIMM CBOK OTBETCTBEHHOCTh 32 NpPUYMHEHHE Bpena. VckoBas
JABHOCTh MO TPEOOBAHMSM, CBSI3AHHBIM C MPUUYMHEHHEM BpEJla, COCTABISIET TPHU
roja (Opy NPUYMHEHUH BpeJa MMYIIECTBY) WM HE NPUMEHSETCS BOBCE (MpHU
NPUYMHEHUH BpPEeJa U3HU U 310pOBbI0). OgHaKo TpeOoBaHUs, PEAbIBICHHbBIE MO
UCTEYEHUH TPEX JIET C MOMEHTA BO3HMKHOBEHMS IPaBa Ha BO3MEIICHUE TaKOTO
Bpe/la, YJOBIETBOPSIIOTCS 3a MpoLLIOoe BpeMsi He Oornee 4yem 3a TpH Toja,
peAIIeCTBOBABIIME MpeabsiBiIeHUIO Hcka (cTaThs 208 ['K PD). Takum o6pazom,
YA, KOTOPBIM CTpaxoBaTelb MPUYMHUI BpEA, MOIYT MPEAbSIBUTH CBOU
TpeOOBaHUS K CTPaxoBaTENII0 B TEUYCHHWE KaK MHUHHUMYM TpeX JIET C MOMEHTa
NpUYMHEHUs Bpeaa. B To e BpeMs UCKOBasi TaBHOCTh 1O TPEOOBAHUIO O BHITLIATE
CTPaxOBOTO BO3MEILECHHUS MCTEKajga Yyke uepe3 naBa roga. CreaoBarelnbHO,
CTpaxoBaTelb JUIIAICS CTPaxOBOM 3alIUThl MO TPeOOBaHMSIM, KOTOpPbIE ObLIH
OPEABSIBICHBl IOTEPIEBIIMM B IpeAesaX CpPOKOB HMCKOBOM JAaBHOCTH IO
TpeOOBaHUIO O BO3MEIIEHWU BpEAa, HO TMOCJIE HCTEYCHHS CPOKOB HCKOBOMU
JABHOCTH 10 JOTOBOPY CTPaxOBaHUSI.

Buecennsie B 2007 T. W3MEHEHHUS YCTPAaHWIU 3TOT aucOaniaHC, OJHAKO
NPUBEIN K TOMY, YTO B UMYIIIECTBEHHOM CTPAXOBAHUU MOSBUJIOCH JBA PA3IMYHBIX
CpoKa UCKOBOM NaBHOCTU. OJMH U3 HUX COOTBETCTBYET OOIIEMY CPOKY MCKOBOM
JABHOCTH, IPYTO#l SIBJSETCS COKPAIICHHBIM.

Kpome Toro, monoxkenusi cratbu 966 'K P® He ycTaHaBIMBAaIOT CPOKHU
MCKOBOM NTaBHOCTH JJisi JOTOBOPOB JMUYHOTO CTpaxoBaHMs. TakuM o0pazoMm, K
STUM JIOTOBOpPaM MPUMEHSAETCS OOl (TPEXIETHU) CPOK UCKOBOM JaBHOCTH.

CymiecTBOoBaHME Pa3IMYHBIX CPOKOB MCKOBOM TaBHOCTH JISI Pa3HbIX BUIOB
CTPaxOBaHUs MO3BOJISIET MMOCTABUTh BOIIPOC O TOM, COXPAHSAETCS JIM MO-MPEKHEMY
NOTPEOHOCTh B YCTAHOBJICHHHM COKPAIIEHHOTO CpOKa JUIsi HEKOTOPBIX BHUIOB
CTpaxOBaHUSI.

CoxkpanieHHblil CpOK IO CIOpPaM, BBITEKAIOIIUM U3 JTOTOBOPOB CTPAXOBAHUS,
OblT MOTHBUPOBaH HEOOXOJMMOCTHIO OINEPATUBHOIO cOOpa J10Ka3aTeNbCTB,

MOATBCPIKAAOIINX 00CTOATEILCTBA U MMOCJICACTBUS HACTYIUICHUA CTPaxoBOI'O
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ciy4as. 3aKOHOJATeNlb HCXOAWJ M3 TOr0, YTO CO BPEMEHEM JOCTOBEPHOE
YCTaHOBJICHUE 00CTOSATENBCTB CTPaxoOBOTO ciyyvas YCIIOKHSAETCA.
JIOTIOTHUTENbHBIM ~ JIOBOJIOM B TOJIb3y  COKPAIEHHOTO CpOKa  SIBJISIETCS
00S3aHHOCTh CTPAaXOBIIMKOB (OPMUPOBATH PE3EPBBI MO 3asBJIICHHBIC, HO HE
ypEeryJIUpOBaHHbIE YOBITKH.

[IpeacrapnsieTcsi, 4To 3TH COOOpakKE€HUST BO MHOTOM YTpPaTHJIM CBOIO
aKTyaJTbHOCTh. B OOJBITMHCTBE CiIy4aeB B OMEPATUBHOM COOpE NOKYMEHTOB M
MOJIyYEHHH CTPAaXOBOr'0 BO3MEIICHUS 3aMHTEPECOBAH caM cTpaxoBaTesb. Ha Hero
BO3JIOXKEHO Opemsi JoKa3biBaHWs (paKTa HACTYIUICHHS CTPAaxOBOTO Ciydas u
pa3mepa MPUYUHEHHBIX UM YOBITKOB. [103TOMYy BO MHOTHMX BHUJAX CTpaxOBaHUS
XapaKTEPHbIM SBIISIETCS MPEIBSABICHUE CTpaxoBarelieM TPeOOBAaHMS O BBIILIATE
CTPaxOBOI'0 BO3MEILEHHUSI BCKOPE MOCIJIE HACTYIUIEHHS CTPaXxOBOro CIIydasl.

B To xe BpeMsi MMEIOTCS BBl CTPAXOBaHUS, B KOTOPBIX YCTAaHOBJICHHE
00CTOSITEILCTB U TIOCIEACTBUNA CTPaXOBOIO CIyyas HEBO3MOXKHO 0€3 MPOBEICHHUS
CJIOKHBIX JKCIEpPTU3 (HampuMep, CTPaxOBAaHHE PHUCKOB, CBSI3aHHBIX C MPOCTOEM
KPYHHBIX TEXHOJOTUYECKHUX PEeANpUATUL; CTpaxoBaHUeE OTIACHBIX
MPOU3BOACTBEHHBIX OOBEKTOB M T.II.), CONPSDKEHO C HEOOXOAMMOCTHIO
BO30Y>KJICHUS W pAacClieJOBaHUsI YTOJIOBHBIX JIeJ (HalpuMep, CTpaxOBaHHE OT
pHUCKa TIPOTUBOIPABHBIX JAEUCTBUH, CBSI3aHHBIX CO B3JIOMOM OaHKOMATOB M T.II.).
[To >TiM 1 npyruM mpuduHAM cCOOp JT0Ka3aTEIhCTB, HEOOXOMUMBIX JIJISi BBITLIATHI
CTPaxOBOTO BO3MEIEHHUS, 00bEKTUBHO 3aHUMAET JUIUTEILHOE BPEMSI.

Kpome TOro, ¢ yderom HOBOro MOAXOJa K MCYHMCIEHHIO CPOKAa HMCKOBOW
JTABHOCTH OH B JIFOOOM Cjlydyae HA4MHACT TeYh HE C MOMEHTA HACTYIUICHHS
CTPaxOBOTO cCily4asi, a ¢ MOMEHTA, KOTJa CTPaxXOBIIMK OTKa3aJl CTPaxOBaTEINIo,
BBIIUIATHJI BO3MEILIEHUE HE B MOJHOM pa3Mepe WIHM HE yIOBIETBOPHI TpeOOBaHUE
CTpaxoBaTedsl B pPa3yMHBIM CPOK WJIM B CpPOK, YCTAHOBJICHHBIH JOrOBOPOM
ctpaxoBanus. [lo »Toil mpuumHe 00OCHOBaHHE CYIIECTBOBAaHUS COKPAIEHHOTO
CpOKa HCKOBOHM /JaBHOCTH, CBSI3aHHOE C HEOOXOJHMMOCTBIO YCKOpPEHHOro cOopa
JI0Ka3aTeNbCTB, MOATBEPKIAIOIIUX OOCTOSTENbCTBA CTPAXOBOIO Ciyyas, He

ABIIsIETCS O0JIee aKTyalIbHbBIM.
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AHaNoruyHoe COOOpakeHHUE MOXKET OBITh BBICKA3aHO M MPUMEHUTEIHHO K
0053aHHOCTH CTPaxOBUIMKOB 10 (opmupoBaHuio pe3epBoB. [lockonbky 110
o011eMy IpaBUIIy CTPaxoBaTellb CAMOCTOSITEIHLHO OMPEIeie€T MOMEHT, B KOTOPHIi
OH CYUTAET HEOOXOIUMBIM OOPATUTHCS K CTPAXOBUIUKY C TPEOOBAHHUEM O BBITLIATE
CTPaxoOBOI0 BO3MELICHHUS, Y CTPAXOBIIMKOB M B HACTOSIIEE BPEMSI OTCYTCTBYET
BO3MOKHOCTh COCTAaBJICHHSI TOYHOTO TIIPOrHO3a B OTHOUIEHWH TOrO, KOTrJa
CTpaxoBaTeIb MOXKET OOPATUTHCS C COOTBETCTBYIOIINM TPEOOBaHUEM.

W3ydeHre MHOCTPAHHOTO OMbITAa MO3BOJISAET CIENIaTh BBIBOJ O HECKOJIBKHUX
TEHACHIIUAX, MOJYYMBUIMX PACHPOCTPAHEHUE B 3apyOekHBIX IOPUCIUKIMIAX. B
xoze pedopmbl cTpaxoBoro mpaBa [epmanuu ObUTIO TPUHATO peHICHHE 00
yHU(UKAIIMK CPOKOB MCKOBOM JABHOCTHU IO CTPAXOBBIM OTHOLIEHUSIM C OOUIUMU
CPOKaMM HMCKOBOW JaBHOCTU. B Hacrosmee Bpems B ['epmaHnm K CTpaxoOBBIM
OTHOUICHUSIM TPUMEHSAETCS OOUIMH TPEeXJETHUH CpPOK HUCKOBOM JaBHOCTH,
yctaHoBieHHbId §195 I'TY. Cpok MCKOBOW JTaBHOCTH HAYMHAET TE€Ub HE paHee,
YeM «COo3peBaeT» TpeOOBaHME CTPAaxOBaTENs O BHIIUIATE CTPAXOBOTO BO3MEIICHUS,
JUISL 4ero, B YaCTHOCTH, HEOOXOJIMMO, YTOOBI ObLI 3aBepilieH cOOp CBEICHUM,
JOCTATOYHBIX JJI1 YCTAHOBJIEHHUS OOCTOATEIBCTB CTPAaXOBOTO Ciy4as M pa3mepa
NPUYUHEHHBIX YOBITKOB.

B npase BenukoOpuTaHUMM K CTPaxOBaHUIO TaKXKe MPUMEHSETCS OOIIMA
CPOK MCKOBOM NaBHOCTH (1iecTh JieT). [lopsimok mcumcieHus MCKOBOM JTaBHOCTHU
paznuyaercs JUisl CTpaxOBaHUs HMMYIIECTBA, CTPAXOBAaHUS OTBETCTBEHHOCTH U
MEPECTPAXOBAHUS.

B HekoTopeix cTpaHax (Hampumep, Bo @PpaHUMHM) NOPETyCMOTPEHBI
pa3lINuHbIE CPOKA MUCKOBOM JABHOCTH JIJIsi JOTOBOPOB CTPAaXOBAaHUSI UMYIIECTBA U
CTpaxoBaHus Xu3HU. [Ipy 3TOM A7 MOCIENHUX YCTAaHOBJIEHBI O0Jiee ATUTENIbHbIC
cpoku (Bo ®dpanuuu — gecsath jeT). Bo ¢paHiry3ckoM mnpaBe mnpeaycMOTPEHO
HECKOJIBKO BapUaHTOB HMCYMUCIEHUS HCKOBOM NaBHOCTH. OTCYTCTBYIOT E€IUHBIE
IpaBuiia UCUUCIEHUS NCKOBOW JaBHOCTH U B mipase CIIIA.

Pa3po3nennble mpaBmiia  3apyOeKHBIX TMPABOMOPSAKOB O  MOPSIKE

HCUYHUCIICHUS CpPOKa HCKOBOM JaBHOCTHU 110 CTpPaxOBbIM OTHOHICHUAM, KakK
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MPEACTABISIETCS, HE CIEAYeT pacCcMaTpuBaTb B  KAyeCTBE HCTOYHHKOB
3aMMCTBOBaHUSI MpPHU pePopME POCCUHCKOTO CTPAXOBOTO 3aKOHOJATENIbCTBA.
HampotuB, BBeieHHE B POCCHUHCKOE MPaBO €AMHOrO MpaBuiaa 00 MCUHCICHUU
CpPOKa MCKOBOW JIaBHOCTH MO3BOJIUT TOBOPUTH O MPEUMYILIECTBE OTEUYECTBEHHOTO
3aKOHOJIATEIhCTBA B CPABHEHHMM C 3apyOekHbIMH. B TO e Bpems 3acilyKUBaeT
BHUMaHMs TPUHATHINA B ['epMannu 1 BenukoOpuTaHuu moaxo/1, HarpaBJIeHHbIN Ha
YHUDUKAITUIO CPOKOB MCKOBOM JABHOCTH IO CTPaXOBBIM OTHOIICHUSM C OOIUMU
CPOKaMH HCKOBOM JABHOCTH, CYLIECTBYIOIIMMU B 3THX MPABOBBIX CUCTEMAX.

[Io BBINIEU3NOKEHHBIM MNPUYMHAM MPEAJIaraeTcsi YCTAHOBUTH JIJIsi BCEX
TpeOOBaHUI, BBITEKAIOIIUX W3 JIOTOBOPOB CTPAaXOBaHHUA, OOUIMI CPOK HCKOBOMU
JABHOCTH (TpH T'0J1a).

II1. Onpenenennyto CI0KHOCTD MPEACTaBISET COO0H BOMIPOC O MPUMEHEHUN
B CTPAaxOBaHUU T.H. «OOBEKTHUBHOT0» CPOKa MCKOBOW JIaBHOCTU (IYHKT 2 CTaTbU
200 I'K P®). B nHa3BaHHOM IyHKTE yKa3aHO, YTO CPOK HMCKOBOM JAaBHOCTH BO
BCSIKOM CJIyyae HE JOJDKEH MPEBbINIaTh JECATh JET CO JHA BO3HUKHOBEHUS
00s3aTeNbCTRA.

JlecaTuneTHUT «OOBEKTUBHBIN» CPOK OBUT BBEACH MJII TOTO, YTOOBI
OTPaHUYHUTh CPOK MCKOBOW JIaBHOCTHU, HCYHUCISIEMBIM OT COOBITUH, HMEIOIIUX
CyOBEKTHBHYIO TNpUpOAY (HAmpUMeEp, MOMEHT, B KOTOPbIA HCTEI[ Y3HaJI O
HapylIeHUW CBOETO MpaBa) U TEM CaMbIM HCKJIIOUYHUTH TMOSIBICHHE «BEUHBIX)
TpeOOBaHMI C UBJIUIIHE PACTIHYTHIM CpPOKOM HCKOBOM pgaBHOCTH. [lo 3ToM
MPUYMHE «OOBEKTUBHBIN» CPOK WCKOBOW JaBHOCTH MOXET OBITh BechMa
BOCTpeOOBaH B cTpaxoBaHuM. Kak ykazaHo BbIlle, B 3aKOHOJATEIIbCTBE HE
YCTaHOBJIEH CpPOK, B TEYEHHE KOTOPOTO CTpaxoBaTellb BIpaBe OOpaTUTHCA K
CTPaxOBIIUKY C TpeOOBAaHMEM O BBIILJIATE CTPAXOBOTO BO3MEIICHUS, a OOBIYHBIN
CPOK MCKOBOM JaBHOCTH HAYMHAET TE€UYb TOJIBKO MOCIIE TAKOr0 0OpallleHus U Moce
OTKa3a CTPaxOBIIIHKA.

W3noxxeHHble COOOpakKeHHMsST TOKa3bIBAlOT, 4YTO Ui 3(PPEKTUBHOTO
NpUMEHEHUs «OOBEKTUBHOTO» CpPOKAa HCKOBOW JABHOCTH B CTPaXOBAHHUHU

HEOOXOAMMO, YTOOBI OH WCYHCISICA C MOMEHTa CTPaxOBOTO Clydas. ITO
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COOTBETCTBYET U OIPEACICHUIO CTPAaxOBOTO ciaydas (MyHKT 2 ctaThu 9 3akoHa 0
OpraHM3alli CTPaxoOBOrO Jiela) KaK COOBITHS, C HACTYIUICHHEM KOTOpOTO
BO3HUKAET 0053aHHOCTh CTPAXOBIIUKA MPOU3BECTH CTPAXOBYIO BBITLIATY.

C yd4eToM H3JIO0KEHHOTrO MpenjaraeTcs ykazaTb B ctatbe 966 'K PO, uro
JECATUICTHUN «OOBEKTUBHBI» CPOK HCKOBOM JIaBHOCTU 10 TPEOOBAHUSM,
BBITEKAIOIIUM U3 JOTOBOPOB CTPAXOBaHUs, HAUMHAET T€Ub C MOMEHTA CTPaxOBOTO

ciryyvasi.

56. IlepecTtpaxoBanue (cratbs 967 'K P®)

B ropuandeckoil nureparype MocHeIHUX JIET BEIETCS JUCKYCCHUS O TOM, B
KaKoOM CTENeHU OTHOIIEHHUS IO MePeCTPaXOBAHUIO JOHKHBI OBITh YPETyJIUPOBAHBI
rPaXXJAHCKAM 3aKOHOAATEIbCTBOM. BBICKA3bIBAETCS KaK TOUKA 3PEHUS O KpanHeu
HEJOCTaTOYHOCTH HMMEIOLIErocsl PEryJIMpOBaHUs (COTJIACHO 3TOM TOYKE 3peHMUS,
Bcero onHa cratbsi 'K P® He MOXkeT yperynupoBaTh BeCbMa CIOXKHBIE U
MHOTOTPAaHHbIE OTHOIICHHUS MO TEPECTPaxOBaHUIO), TaK W MNPOTUBOMOJIOKHAS
TOYKa 3pEHUS, COINIACHO KOTOPOM HMEIOUIEECS PpEryJIHpOBAHUE SBISIETCS
n30b1TOUYHBIM. CTOPOHHUKHU 3TON TOYKU 3PEHUS CCHUIAIOTCS HAa TO, YTO BO MHOTHX
3apyOeKHBIX MPABOMOPSIKAX T'PAKIAHCKO-IIPABOBBIE ACHEKTHI MEPECTPaXOBaHUS
MOJIHOCTBIO WJIM TTOYTH MOJHOCTBIO OTHECEHBI HA YCMOTPEHUE CTOPOH, B TO BPEMS
KaKk MpUMEHeHue K mnepectpaxoBaHuio ctatbu 967 'K P®, uHBIX mnonoxeHUin
rmaBel 48 'K P® u Hopm 3akoHa 00 opraHu3aluv CTPaxoBOro Jielia
HEOOOCHOBAHHO OTPAaHWUYHMBACT ABTOHOMHIO BOJM YYaCTHUKOB OTHOIICHUN I10
MepecTPaxoBaHUIO.

Cratbst 967 I'K PD nommkna ObITh cOXpaHeHa B cocTaBe TuiaBel 48 Komekca.
DTO yKa3bIBaeT Ha MPUHAJIC)KHOCTH JOTOBOPOB MEPECTPAXOBAHUS K CEMEIHCTBY
CTPaxoOBbIX JOTOBOPOB, YTO TO3BOJSET PACHPOCTPAHUTH HA HUX HOPMBI
(MHAHCOBOTO M HAJOTOBOTO MpaBa O (HOPMUPOBAHUM CTPAXOBBIX PE3EPBOB, 00
OTHECEHUHU Ha SKOHOMHYECKHU 000CHOBaHHBIC pacxobl BBITLJIAT
NEepPECTPaxOBIIMKAMU  CTpaxoBoro  Bo3MmewieHus. llpm  »sTtom  morosop

NEPECTPaXOBaHUs IEJIECO00pa3HO paccCMATPUBATh KaK OCOOYH0 pPa3sHOBUIHOCTH
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JIOTOBOpPAa  MMYIIECTBEHHOTO  CTpaxoBaHUsl  (MEPECTPAXOBIIUK  BO3MEIIAET
MEPECTPAXOBATENIO HE YOBITKH, KaK B UMYIIECTBEHHOM CTPAaXOBaHWH, a PACXOJIbl
0 CTpPaxoBOM BhHIIJIATE B TMpeleiax CTPaxoBOM CyMMBI 10 JOTOBOPY
MepecTpaxoBaHusi), YTOObBl HA HETO PACHPOCTPAHSUIOCH JEUCTBUE MPHUHIUIIA
KOMIIEHCAIIUU, T.€. YTOOBI OH TMOKpbIBAT OOBEKTUBHO OOYCIOBIICHHBIE PACXO/IbI
NepecTpaxoBaTelis B CBSA3HM C BBIILUIATON CTPaxOBOr0 BO3MELICHUS WJIM CTPaXOBOM
CYMMBI IO OCHOBHOMY JIOTOBOPY CTpaxOBaHUSI.

B nacrosiiee Bpemst B ctatbe 13 3akoHa 00 opraHu3aliii CTpaxoBOro Jena
HallUTM 3aKOHOJATEJIbHOE 3aKpPEIJIEHUE W ONPEIEICHHOE PEryJupOBAHUE TAKUE
BOIPOCHI U3 Cephl MePECTPaxOBaHUS, OTHOCSIINECS K TPaKIaHCKOMY MPaBY, KaK:
1) nmoHsATHE pEeTpoLeCCUH — MOCIEAYIONIET0 NePeCTPaXOBAHUS MEPECTPAXOBIIUKOM
MEePECTPAXOBAHHOTO MM PHCKA; 2) MOHATHE (HaKyJIbTaTUBHOTO MEPECTPAXOBAHUS,
KOTI'/Ia TIEPECTPAaXOBBIBACTCS KOHKPETHBIN, U3BECTHBIN CTOPOHAM JIOTOBOpA PHUCK, a
CTOPOHBI CBOOOJIHBI B PELIEHHWH BOMPOCA O COBEPIICHUH IEPECTPaxOBOYHOTO
JI0OTOBOPA; 3) MOHATHE 00JTUTaTOPHOTO nepecTpaxoBaHus, Korja
NEePEeCTPaxOBBIBAIOTCSA ornpe/ielIeHHbIC POJIOBBIMU MpU3HaKaMu yKe
3aCTpaxOBaHHBIC TIEPECTPAXOBATEIIEM PUCKH U T€, KOTOphIE OyAyT CTPaxoBaThCs
UM B Oynymiem, W TNpU HTOM I[epecTpaxoBareib o00s3aH TepenaBaTh MX B
NepecTpaxoBaHUE KOHTPAreHTy, a PHUCKA CUUTAIOTCS TEPECTPAXOBAaHHBIMHU C
MOMEHTa BCTYIUIEHHUS OCHOBHOTO JIOTOBOpa CTPAaxXxOBaHWS B JICHCTBUE, €CIIH
JIOTOBOPOM  TEPECTpaxoOBaHMsl HE MPEIyCMOTPEHO HWHOe; 4) TMOHSTHE
(bakyIbTaTUBHO-O0IMUTaTOPHOTO u 00uTraTopHO-(haKyIFTATUBHOTO
MepecTpaxoBaHusl; 5) yKa3aHHME HAa TO, YTO YCJIOBHUS MIPOMOPLIUOHAIBLHOIO U
HEMPOIMOPIIMOHATIEHOTO nepecTpaxoBaHus OTNpEESIOTCA JOTOBOpaMHU
nepecTpaxoBaHus; 6) MOHATHE TAHTHEMBI.

[lo noruke Takue NOJOKEHUS HE JOJDKHBI HAaXOAUThCS B 3akoHE 00
OpraHu3allid CTPAaXOBOTO Jela, KOTOPBIM MpeAHa3HAyeH ISl PEryJIUpOBAHMS
MyOJMYHBIX OTHOIICHUHN B CTPaxoBOU cepe, a MoIekaT mepeMeieHUIO B TJIaBy
48 T'K P®. Bmecrte ¢ TeM, BKIIFOUYCHHE MEPEUUCICHHBIX HOPM B riaBy 48 'K PD

CYLIECTBEHHO YBEIMUYMIO Obl 00bEM 3aKOHOJATENbHBIX HOPM O JOTOBOpE

199



NEePECTPaXOBaHUs, YTO MPUBEIO ObI K ONpEICICHHOMY AUCOANaHCY B CTPYKTYpE
9TON TNaBbl. Kpome TOro, Bce IEpPEUMCIICHHBIC BBINIC ITOJOXKEHUS TPEOYyIOT
Cepbhe3HOI TOPabOTKH, MOCKOIBKY JANEKH OT coBeplieHCTBa. ClieayeT OTMETHTH,
4TO MOKA U B TEOPHU CTPAXOBOTO IMpaBa HET OE3YNMpPEUYHBIX M OOIICTPHU3HAHHBIX
HapaboTok B 9Toi uyacth. Jlo cuUX TOp W3-3a BBICOKOH CIIOKHOCTH
COOTBETCTBYIOIIMX BHUJIOB JIOTOBOPOB IEPECTPAXOBAHUSI HE BHIPAOOTaHBI YETKHE
GopMyIHPOBKH, PaCKpBIBAOIINE TIOHSATHUE IPOTOPIIHOHAITBEHOTO u
HETIPONIOPIIMOHANBEHOTO TepecTpaxoBanus. VMmerommecs onpeieieHus HOCAT B
OCHOBHOM ONHCATeNbHBIN XapakTtep. [lomoOHas peranu3anus peryiupoBaHUs
Pa3HOBUIHOCTEH OJHOTO BUJIA TPaXIaHCKO-TIPABOBBIX JJOTOBOPOB HE CBOWCTBEHHA
'K P®, a mogxomuT ckopee Ui CIIECIHaIbHOTO 3aKOHA, KPOME TOTO, B MIPUHIIHIIE,
0c000# HEOOXOMMOCTH B 3aKOHOAATEILHOM 3aKPETICHUHN TaKUX MOJIOKEHUN HET.
[lepecTpaxoBaHue MpeACTaBIsiET COOOH JOCTATOYHO JUHAMUYHYKO —chepy
TPaKAAHCKOTO 000pOTa, B HEM IMEPUOTUYECKH TOSBISIFOTCS HOBBIC TOIXOIBI K
dopMe  mepecTpaxOBOYHOTO  MOKPHITHSA, K  CIIOCO0AM  OpraHH3aiuu
NepecTPaxoOBaHMs, HAYMHAIOT NPUMEHSATHCS T€ WJIM HWHBIC HOBBIC KOHCTPYKIUH
JOTOBOPOB, HOBBIC KATETOPUHM M JaX€ HOBBIE WHCTUTYTHL [lo 3TOW mpuunne
TOCYZIapCcTBY LENIecOO0pa3HO KaK MOXHO MEHbBIIE BMEIIMBAThCI B TEXHUKY
MIePEeCTPaXOBOYHOTO OW3HECAa, OCTaBHB YYAaCTHUKAM TPaXIAHCKOTO 000poTa
Oonbiie cBOOOABI MACUCTBU, BeAb 37€Ch 00€ CTOPOHBI CICIKH SIBISIOTCS
npodecCHOHaNbHBIMA ~ yYaCTHHKAMHU pBIHKA U CIIOCOOHBI  CaMOCTOSITEIBEHO
BBICTPAMBATh CBOM OTHOIIICHHUSI.

C  yderoM  TpUBEACHHBIX  JIOBOJOB  IEIECOOOPAa3HO  OCTaBUTH

COOTBCTCTBYIOIMMEC IIOJJOKCHHS, KaCaromuecCia JOTOBOPOB IICPCCTPAaXOBAHUS, B

3akoHe 00 opraHm3anvyn CTpaxoBOIr'0 A€Jd, HO OTMCTHUTBb, 4YTO CYHICCTBYECT

00BEKTHBHAS H€O6XOI[I/IMOCTB B COBCPIICHCTBOBAHNWH NX PCAAKIIMH.

OTka3epIBaThCI OT 3dKOHOAATCIIBHOI'O PCTYJIIMPOBAHUA HanOoJIee BaXKHBIX
JJIA NnepecTpaxoBaHuAd IrpaXKAaHCKO-IIPaBOBbIX ACIICKTOB TOXE II0Ka
MPCKACBPCMCHHO. Poccuiickuii HGp@CTanOBOqHBIﬁ PBIHOK OTHOCHUTCIBHO MOJIO.

B ucropuueckom 1ane oH TobKo Gopmupyercs. OTCI0/1a TOCTOSTHHBIE TTOTBITKA
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TE€X WIA WHBIX TOCYJAapCTBEHHBIX OPraHOB BMELIMBATHCS B IEPECTPaXOBOYHbBIE
OTHOLIEHUSI.

Uro kacaercst M€ O NPUHATHH CHEIUAIBHOIO 3aKOHA WJIU, KAK MUHUMYM,
oTnensHOTO maparpada o moroBope mepectpaxoBanusi B riaBe 48 'K P®D, To
moboe pacmpeHue 3aKOHOAATENBHOTO pEryJIMpOBaHUS JOTOBOpa
nepecTpaxoBaHusi Je (akTo O3HAYACT OrpPaHMUYEHHUE CBOOOJNBI TaKUX JOTOBOPOB,
YTO HETaTUBHO CKa)keTcs Ha 3(()EKTHUBHOCTH MEPECTPaxOBOYHOU JAESITEIHHOCTH.
Kpome TOro, mojmoOHas mombITKa HEU30€KHO MPUBEAET K NPUMUTHUBHU3ALUU
IIPaBOBOT'0 PETYJIMPOBAHUSI JOTOBOPOB NEPECTPAXOBAHUA: B HEKOTOPBIX CIydasx
3TO HACTOJIBKO CIIOXKHAs MAaTE€pHUs, YTO M3JIOKHUTh COOTBETCTBYIOLIUE IMOJIOKEHUS
KpaTKO U EMKO, KaK TOro TpeOyeT 3aKOHOJaTeNIbHas TEXHUKA, POCTO HE yAAaCTCS.
B 10 xe Bpems 1 HopMBI ctatbi 967 'K P® Hy)1at0TCSl B CEpbE3HOM U3MEHEHHH.

B coorBerctBun ¢ mnyHktom 1 crarem 967 I'K P® mno porosopy
NepecTpaxoBaHUsl CTPAXOBUIMKOM Yy JPYroro CTPaxoBIIMKA (CTPaxOBIIMKOB)
CTPaxyeTcsl MOJHOCThIO WM YaCTHYHO PHUCK BBIILIATHI CTPAXOBOI'O BO3MEILECHHUS
WIM CTPAaxOBOM CyMMBbI, TNPUHATHIA MM Ha ce0s MO OCHOBHOMY JOTOBOPY
CTpaxOBaHUsA. JTa HOPMa PACKPBIBAET CYLUIHOCTh NIEPECTPAXOBAHUSA HA OCHOBAaHUH
JUIIb OJHOW W3 CYIIECTBYIOIIMX JOKTPHUH, KOTOpas K TOMY € HOCUT CHOPHBIN
XapakTep, MPOTUBOPEUUT MEKIYHAPOJHBIM OOBbIYAsIM JEJIOBOrO 000poTa B 3TOM
chepe ¥ yYCTOSABIIEHCS BO BCEM MHUpPE TEXHOJOTMH OCYIIECTBICHUS
NEPECTPAXOBOYHBIX OIEPALIUIA.

JlaHHOE 3aKOHOIATENIBHOE ITOJIOKEHUE IPUBENO K IOSBICHUIO JOCTATOYHO
CEPbE3HBIX MPAKTHYECKUX MpoOseM. B mepByro ouyepenb, 3TO BBIPAXKAETCS B TOM,
YTO B OCHOBHOM JOTOBOPE CTpaxOBaHUA M B JOTOBOPE INEPECTPAXOBAHUS
MOSIBJISIFOTCSI pa3HbIE MO CYTH OOBEKTHI CTPAXOBaHHUSA, CTPAXOBBIC CIyyau, KOTOPbIE
K TOMYy JK€ HE COBIIQJIAIOT O BPEMEHU HMX HACTYIUICHHS. OTO CYIIECTBEHHO
YCIIOKHSIET JOKYMEHTOOOOpPOT, T.K. B OTJIWYUE OT OOIIEMUPOBOW MPAKTUKHU
dopmanbHO TpeOyeTcss COrJacoBbIBATH B JIOTOBOPE IE€PECTPAXOBAaHUSA OTHU
CYILIECTBEHHbIEC YCJIOBHS (BO BCEM MHpE B JIOTOBOpaxX MepecTpaxOBaHHs, KpOMe
JIOTOBOPOB  HEMPONOPLUMOHAIBHOIO IEpecTpaxoBaHWs Ha 0a3e 3KCLEIEHTa
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yOBITOYHOCTH, YKa3bIBaIOTCS OOBEKTHI CTPAXOBaHUS M CTPaxoBble CIydau IIO
OCHOBHBIM JIOTOBOpPaM CTPaxOBaHMs) U CIELMAILHO OrOBapUBaTh, YTO CUHUTACTCS
MOMEHTOM HACTYIUICHHS CTPaxOBOTO CIydas IO MEepecTPaxOBOYHOMY KOHTPAKTY.
Hapymarorcst cinoxuBIIasicsl 3a CTOJIETUSI CYIIECTBOBAHUS IMEPECTPaAXOBOUHBIX
oTiepalfii TEXHOJOTHS JeNia, UCKaXaeTCsl MPUCYIIUH ITOW 00JacTH OTHOIICHUH
CTHCTIMATILHBIA TII0OCCAPUil, U POCCUHCKUM YYaCTHHKAM MEPECTPAXOBOYHBIX CIETIOK
BCE BpEMS IPUXOJUTCS «HABOJIUTH MOCTBD) MEXKAY TPAJAULIMOHHBIMU JJI1 MUPOBOM
MPAaKTHKHU YCJIOBHSIMH JIOTOBOPOB M POCCHICKUM 3aKOHOIATEIHCTBOM, UTO YIACTCsI
c/enaTh 1aJeKo He BCEer/a.

Bo wMHOrmx caywasx AoroBopbl (hakyJbTaTMBHOIO, a TMOAYacC U
OOJMTaTOPHOTO TEpecTpaxoBaHUs HE TMOKPBIBAIOT CTPAxXOBBIC CIIy4aW IIO
OCHOBHBIM JIOTOBOpaM CTpPaxOBaHHSA, €CIM OSTH CTPAXOBbIE Clydyan OBLIH
yperyJIupoOBaHbl TOCIE€ OKOHYAHWsI CpOKa JIEHCTBUS OCHOBHOTO JIOTOBOpA
CTpaxOBaHHSA. JTO CBSI3aHO C TEM, YTO apOUTpPaKHbIE CYABl TOIXOISAT K
ToNKoBaHWI0O HOpM ctath 967 I'K P cyry6o ¢dopmanbHO W MOITOMY
paccMaTpuBalOT B Ka4eCTBE CTPAXOBBIX CIydaeB IO JOTOBOpaM IMEpPECTPaxOBaHUS
BBITIATY MEPECTPaxoBaTesieM CTPaXOBOTO BO3MEIICHUS WU CTPAXOBOW CYMMBI 110
OCHOBHOMY JIOTOBOpY cTpaxoBaHus (IMyHKT 22 O030pa MpaKTHKU PaCCMOTPECHHSI
CTIOPOB, CBSI3aHHBIX C MCIIOJTHEHHEM JOTOBOPOB cTpaxoBaHus (MHpopmamonHoe
nuceMo [lpesnnnyma Beicmiero apoutpaxnoro cyna P® or 28.11.2003 r. Ne 75,
nanee — O030p Ne 75)). Takas cyjeOHasi mpakTHKa MpUBENIA K TOMY, YTO JOTOBOP
(aKyJIbTaTUBHOTO TMEPECTPAaXxOBaHUs, €CIM €ro Y4YacTHUKaM He MpPearpHHSITH
OTpe/ieTICHHbIE JOTOJHUTEIbHBIE MEphl, HE OYJEeT MOKPHIBAaTh 3HAUUTEIHHYIO
9acTh CTPaXOBBIX CIIy4aeB MO OCHOBHBIM JOTOBOpPAaM CTpaxoBaHHs (TmOpsiaka 25-
30%), Tak Kak TOAOOHBIE TEPECTPaXOBOUHBIE KOHTPAKTHI TPATUIIMOHHO
3aKJIFOYAlOTCA Ha TOT )K€ CPOK, YTO M COOTBETCTBYIOIIME OCHOBHBIC JOTOBOPHI
CTpaxOBaHUAI.

Ha mnpakTuke oueHb 4YacTO B JIOTOBOPHI IEPECTPAXOBaHHUS BKIIOYAIOTCS
YCIIOBUSI, COTJIACHO KOTOPBIM IMEPECTPAXOBIIUK OOS3yeTCs MPOU3BECTH BBIILIATY

HE3aBUCUMO OT TOIo, KOIrga ObL1a OCYHICCTBJICHA CTpaxoBasl BbIILIATA 110
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OCHOBHOMY JIOTOBOpPY CTpaxoBaHus. Takol MeTOJ pelieHHs] mpoOIeMbl HAXOJIUT
MOJJIEPKKY U B tuTeparype. OJHaKO Ha CaMOM JI€JI€ OH CO3JaeT HOBBIE CEPhE3HBIE
npo0JieMbl, MOCKOJIBKY TOC]Ie OKOHYAaHHS ACHCTBHUS JOTOBOpPA MEpPEeCTpaxOBaHMS
CTPaxOBBIX CIydaeB MO HeMy OBITb He MOXxeT. ClenoBaTeNbHO, IEPECTPAXOBIIHUK
NpUHUMAET Ha ce0s 00s3aTeNIbCTBO MO BHIMIIATE, HE CBA3aHHOM C HACTYIUICHHEM
CTpPaxOBOTO ciyyas MO JIOrOBOpY IHepectpaxoBaHusi. HMHaye roOBOps, 3TO
00513aTEIHCTBO HE MOXKET OBITh OTHECEHO K MEPECTPAXOBOYHBIM, a MPEIACTABISACT
co0olt 0053aTeNIbCTBO HA OCHOBAHMM JIOTOBOPA SUl generis, BKIIOYEHHOTO B TEKCT
MEePEeCTPAXOBOYHOTO KOHTpakTa. Takue BBILIATHI MEPECTPAXOBIIUK HE MOMKET
OTHOCHUTH Ha 3KOHOMHYECKH 00OCHOBAHHBIE 3aTpPaThl, a JOHKEH OCYIIECTBISATH 3a
CYEeT COOCTBEHHBIX CPEJICTB, YTO O3HA4yaeT (aKTHUUECKOE YBEIWYEHHUE pa3zMepa
BBITUIATHl HA BEIMUMHY HaJOTa Ha MpuObUTb. [IoHATHO, YTO MOMO0HAS MpaKTHKa
JUIIeHA MEePCIEeKTUB.

FOpuanyecku KOPpEKTHBIM SIBJISIETCS JIMIb aBTOMATHYeCKas MPOJIOHTAIIMS
CpoKa JCHCTBHS JOTOBOpa MEPECTPAXOBAHUS MPUMEHUTEIIBHO K KOHKPETHOMY
CTPaxOBOMY CIy4Yal0 IO OCHOBHOMY JOroBopy cTpaxoBaHus. Torma crpaxoBas
BBIIIJIATA, OCYIIECTBICHHAS CTPaXOBIIMKOM TMOCJIE€ OKOHYAHUS JEUCTBUS
OCHOBHOI'O JIOTOBOpa CTPaxoBaHUs, MPUOOPETAET CTATyC CTPAXOBOTO CiIyyas Mo
JIOTOBOpPY TepecTpaxoBaHus. Takas oOroBopka pazpaboTaHa, HO C OOJBIIUM
TPYJIOM BHEApPSIETCS B JOTOBOPHI TIEPECTPAXOBAaHMS, TOCKOJIBKY MOJAO00HAs
KOHCTPYKIIUSI HEPUBBIUHA U CJIOXHA JJI IOHUMaHUS.

NmeroTcss u Oonee (yHIaMEHTAIbHBIE OCHOBAaHUS ISl KPUTUKU HOPMBI
nyHkta 1 cratem 967 I'K P®. JloroBop mnepecTpaxoBaHus, KaK U JIOTOBOP
CTpaxOBaHUs, SIBISIETCS PUCKOBOM (aneatopHOi) cruenkod. Mexay Tem, pucka
WCITOJTHEHHSI TOTOBOPHOTO 00S3aTENHCTBA HE MOXKET CYIIECTBOBATh B TIPUHITUIIC —
0053aTeNIbCTBO, €CIU peyYb HE WAET O MOIICHHUYECTBE, MPUHUMAETCS KaK pa3 C
nenblo ero ucnoiaHeHus. [losTomy Ha [0roBop mnepecTpaxoBaHus e (axTo
MEPEHOCUTCS TOT PUCKOBBINA 3JIEMEHT, KOTOPBIM MPUCYI JOTOBOpPaM CTPaXOBAHUS

— PHUCK HACTYIUICHUA TCX CTPAXOBLIX CJIYy4YdCB, OT KOTOPBIX OCYHICCTBIICTCA
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CTpaxoBaHue. BOT moueMy KOHUENUUs MEPECTPAXOBAHUS KaK CTPAXOBAaHUA J0JIra
CTPAaXOBUIMKA BbI3BIBAET OUEHb CEPbE3HBIE COMHEHHS.

B npakTuyeckom 1miaHe BO BCEM MUPE MOJ NEPECTPaxOBaHUEM MOHUMAETCS
B OCHOBHOM IIOBTOPHOE€ CTPAaxOBaHUE CTPAXOBIIMKOM 3aCTPAXOBAHHOI'O UM PHUCKA.
[ToaToMy B J0roBOopax NepecTpaxoBaHUs, KaK IPABUIIO, NMPUMEHSIOTCS TaKue
BBIPAKEHUS, KaK <JIOJdS TEPecCTPaxoBIIMKA B  OTBETCTBEHHOCTH», <JIOJS
nepecTpaxoBiIfKa B yObITke» W T.M. [Ipm TakoM NMOHMMaHWU TEpecTpaxoBaHUs
COXpaHSIeTCsl €JIMHCTBO OOBEKTAa CTPaXOBAaHMSI U MEPECTPAXOBAHUS, CTPAXOBBIX
PUCKOB, OT KOTOPBIX IO 3TUM CJIE€JIKaM MPEJOCTaBISETCS 3allluTa, CTPaXOBbIE
Cllydal HACTyHarOT OJHOBPEMEHHO, YTO B MPHUHIUIE CHUMAET OOO3HAYCHHYIO
BbIlIE  MPOOJEMy  BBIIUIAT  CTPaXxOBOTO  BO3MENICHHS 1O  JIOTOBOpam
MEPECTPAXOBaHUsA, KOIJAa CTPaXxOBOM Cilydyalh 1O OCHOBHOMY JOTOBOPY
CTpaxOBaHUs YPETYJIMPOBAH MOCIIe OKOHYAHUS CPOKa JIEUCTBUS MOCIEIHETO.

C y4eToM 3TuX 00CTOSITENIbCTB 11eJIeCO00PA3HO PACKPHITh MOHATHE JOTOBOPA
MepecTpaxoBaHusi B TOM XK€ KiIoye, Kak 3To caenaHo B riaBe 48 'K PD B
OTHOUIEHUU JOTOBOPOB HMMYIECTBEHHOro (MyHKT 1 crtatbu 929) um nu4HOrO
cTpaxoBanus (myHKT 1 ctateu 934), a UMEHHO uepe3 yKa3zaHuE 0053aTeIbCTB
CTOPOH TEPECTPaxOBOYHOU CHENKU. Takoe ompe/eseHue MOXKET MpernoJiaraTh,
YTO OJHA CTOpPOHA JIOrOBOpa IMEpEecTpaxoBaHUs (MEpecTpPaxoBIIUK) 3a
O0OyCJIOBJICHHYIO JTIOTOBOPOM IUIATy (IMEPECTPaxOBOYHYIO TPEMHIO) OOs3yeTcs
BO3MECTUTH APYrod CTOpOHE (TIepecTpaxoBaTeliio) B COOTBETCTBUU C YCIOBHSIMU
JOTOBOpAa BC€ pacxolpl WJIM YacTb PacxXxoA0B (MPOU3BECTH  BBIILIATY
MEPECTPAXOBOYHOI'O BO3MEIICHHUS):

- 70 BBIIUIATE CTPAXOBOI'O BO3MEUICHUS JUOO CTPAaxOBOM CYMMBI 10
3aKIIOYEHHOMY IIE€pPECTPAaxXxOBaTEIEM B KAdeCTBE CTPAaXOBIIMKA OCHOBHOMY
JIOTOBOPY CTPaxOBaHUA JMOO COBOKYIHOCTH TaKUX JOTOBOPOB, JHOO TIO
COBOKYMHOCTH OCHOBHBIX JIOTOBOPOB CTPaxOBaHHUs, KOTOpbIE OyAyT HIJIA MOTYT
ObITh  3aKJIIOYEHBI IEpecTpaxoBaTeieM B MEpUOA  JCHCTBUS  JOTrOBOpa

IICPCCTPAXOBAHUA,
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- N0 BBIUIATE  CTPAXOBOTO  BO3MEILICHHS MO  3AKIIOYEHHOMY
[IEpeCTpaxoBaTeIeM B KAdyeCTBE IIEPECTPAXOBLIMKA OCHOBHOMY JIOTOBOPY
nepecTpaxoBaHus JIMOO COBOKYITHOCTH TaKUX JIOTOBOPOB, JUOO MO COBOKYITHOCTH
OCHOBHBIX JIOTOBOPOB IE€PECTPAXOBaHHUs, KOTOpble OYyIyT WJIH MOTYT OBITh
3aKJIFOYEHBI B IEPUOJ IEUCTBUSI IOrOBOpa MEepecTpaxoBaHUs (PETPOLIECCHUH).

JloroBopoM mepecTpaxoBaHUsI MOXKET OBITh MPETyCMOTpPEHA OOS3aHHOCTD
[IEPECTPAXOBUIMKA BO3MECTUTH NEPECTPAXOBATEINI0 MHBIE PACXOIbI, CBSI3aHHBIE C
UCIIOJIHEHUEM TIOCJIEIHUM CBOMX 00s53aTe€IbCTB 1O OCHOBHOMY JOTOBOPY
CTpaxOBaHUs, IEPECTPAXOBAHUS.

[Tynkr 2 cratem 967 I'K P®, x0T m dyepe3 AUCHO3ZUTUBHYIO HOPMY,
pacrpoCTpaHseT Ha CIAEIKH MEPECTPAXOBAHUS ACHCTBHE HOPM 3aKOHOIATEILCTBA,
PEryJINPYIOINX CTPAXOBAaHUE NPEANPUHUMATEIILCKOTO prucka. Kpome Toro, B 3T0M
HOpPME JOTOBOP NEPECTpaxOBaHUs MPUPABHUBAECTCS K JOTOBOPY CTPAaxOBaHMWs, a
nepecTpaxoBaTeib Ha3BaH crpaxoBareneM. [Io joruke nepecTpaxoBUIMK B 3TOM
JIOTOBOPE UMEET CTATYC CTPAXOBILHUKA.

[lepBasgs HOpMma »3TOro myHKTa paccMmarpuBaeMon ctatbu 'K PD cioyxut
OCHOBAHUEM JIJI MHOTHX IOPUCTOB KBAIU(DHUIIMPOBATH JOTOBOP MEPECTPAXOBAHHUS
B KAa4yeCTBE pAa3HOBUIHOCTU JOTOBOpA CTPAXOBAaHUS NPEANPUHUMATEIBCKOTO
pucka. Mexay TeM, 3TH JI0rOBOPBI Pa3InyaroTCs MEXIy cO00i KapIMHAIBHO.

CrpaxoBaHue MNpPEANPUHUMATEIBCKOTO PpHUCKA IMPOU3BOJUTCS Ha CIIydaid
HEUCIIOJTHEHNSI WM HEHAJIEKAIEr0 MCIIOJHEHUS KOHTPAreHTOM CTpaxoBaTess
CBOMX O00s3aTeNbCTB Tepe]] HUM JIMOO HEMOJIy4YeHHUs J0XoJa B Ciydyae
HEIIPEIBUICHHOTO W3MEHEHHMS yCIOBUM NPEANPUHUMATEIIBCKON AEATEIBHOCTH T10
OpUYMHAM, HE 3aBUCSIIMM OT TMpeAnpuHumMarens (pelHOYHBIE pucku). [lo
JOTOBOPY TEpecTpaxoBaHHsl OOS3aHHOCTh IEPECTPAXOBIIMKA TIO CTPaXxOBOM
BBIIJIATE B IOJIb3Y KOHTpPAreHTa BO3HUKAET, HAIIPOTHUB, B TOM CIly4ae, KOrjga TOT
HaJJIeKalMM 00pa3oM MCTIOJIHWII CBOM 00s3aTeNIbCTBA MEpE]] CTpaxoBaTesieM WM
BBITOIONIpHOOpeTaTenieM, Ju00, Kak MHUHUMYM, @pHU3HAJI HEKOe COObITHE
CTPAaXOBBIM CIIy4aeM U MPUHSI Ha ce0si 00s13aTeIbCTBO OCYLIECTBUTH CTPAXOBYIO
BBITNIATy B KOHKPETHOM pa3mepe. I[Ipu sTom 31ech peanusyrorcs OObIYHBIE ISt
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KU3HU 00IIecTBa pPHUCKH (MOKaphbl, HABOJHEHUS, MPOTHUBOIpPABHBIC IEHUCTBUS
TPEThUX JHL, HACTYIUICHHE TIPAKJAHCKO-IPABOBOM OTBETCTBEHHOCTH H T.II.),
KOTOPBIE 3aCTPaXxOBaHbl IEPECTPAXOBATEIIEM.

Kpome Toro, mnpu mnepecTpaxoBaHMM HET BO3MEIEHUS  yOBITKa
nepecTpaxoBaTes, Tak Kak IPOU3BEACHHAs UM CTPaxoBasl BHIILJIATA MPEICTABISAET
co00¥ BCero JUIIb UCTIOJHEHUE 00s13aTEIBCTBA MO IOTOBOPY CTPaXOBAHMSL.

MotusoM nepecTpaxoBaTes CILYKAT HE CTpaxoBaHUE
OPEANPUHUMATEIICKOTO PUCKA, a KEIaHUE YMEHBUINTh BO3MOYKHBIE HETATHBHBIC
(pMHAHCOBBIE MOCIEICTBUS OT CTPAXOBOU BHITUIATHI.

Cpeaun 10oroBopoB NEPECTPAXOBAHUS €CTh JOTOBOP HEMPONOPLIUOHAIBHOIO
nepecTpaxoBaHusi Ha 0asze dKclUeAeHTa YOBITOYHOCTH, KOTOPBIM (haKTHUUECKH
npejcTaBiasieT co00il JOrOBOp CTpaxOBaHUs NPEANPUHUMATEIHCKOTO PHCKa
ctpaxoBiika. C TOYKM 3pEHUS POCCHUUCKOrO IpaBa OJMXKE BCEro K ITOMY
NEPECTPAXOBOYHOMY KOHTPAKTY CTPAaxOBaHUE pHUCKAa YOBITKOB, BO3HUKIIUX
BCJIEICTBUE W3MEHEHUs YCJIOBUM NPEANPHUHUMATEIBCKON NEATENBHOCTH MO HE
3aBUCSIIMM OT MpEANpPUHUMATENS NpuyuHaM. OTIMYME B TOM, YTO HACTYIUICHUE
CTPaxOBOTO Cliydas 3[1€Ch MOXET ObITh OO0YCJIOBJIEHO HE TOJBKO OOBEKTUBHBIMU
NpyUYMHAMK (HampuMmep, IJIOXOM CTPaxoBOM IO/, KOTJa HCXOAs U3 CPEIHUX
CTaTUCTUYECKUX IIOKa3aTeliel 3a psaj MNOpedplAyliux JeT MO0 JOroBopam
CTpaxOBaHUsA, OOpa3ylIKM TOPTHETs CTPaXOBIIMKA, HACTYMHIO OOJBIIe
CTPaxOBBIX CIIy4aeB, YE€M OTO OXKHUIAIOCh, WM IPOU3OLLIM OYEHb KPYIHBIE
CTPaxOBbI€ COOBITHUS, MOBIEKIINE YOBITKH, IPEBBIIIAIOIINE TPOTHO3UPYEMBIE), HO
YU HENpaBWIbHOW aHAEPPAUTEPCKON MOJUTUKOM CTPaxOBIIMKA WJIM OIIMOKaMu
aHJEPPANTEPOB MPHU OLIEHKE KOHKPETHBIX KPYIHBIX pUcKoB. HO B TO %€ BpeMs BO
BCEM MHpE TaKHE JOTOBOPHI OE30TOBOPOYHO OTHOCSATCS HMMEHHO K paspsay
NEPECTPAXOBOYHBIX, 4 HE CTPAXOBBIX CHEJOK.

[IpumeHeHnue kK JoroBopaM IMepecTpaxoBaHuss HopMm TiaBbl 48 'K PO,
PErYJIUPYIOIIUX CTPaxoOBblE OTHOLIEHWS, HE MOXET HE BbI3BIBATH CAMbIE
CEpBhE3HBIE BO3PAXKEHHUsI. IJTa IJ1aBa MOCTPOEHA HA OCHOBAHUM IMPUHIIMIA 3AIIUTHI

mpaB W 3aKOHHBIX HWHTCPCCOB CTPAXOBATCIIA U BBIFOI[OHpHOGpeTaTeHH, TO €CTb
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cnabeiiield CTOPOHBI JOTOBOpa WM clabeHiero y4yacTHMKa CTPaxoBOTO
MPaBOOTHOIIEHUS. Horosop IIEPECTPaXOBAHUS 3aKIII0YAETCS MEXKIY
npodeccoHaIbHBIMU yYaCTHUKAMHU PBIHKA CTPAXOBaHHUSA, YTO MPEIONpeesseT
WHOU MOJXO/I.

UtoObl mpeososieTh HEeraTUBHOE Bo3neicTBHEe HOpM riaBbl 48 'K P® nHa
NEPECTPAXOBOYHBIE OTHOLIEHUS, WX YYaCTHUKAM TMPUXOAUTCSA CYIIECTBEHHO
VTSOKENSITH ~ JIOTOBOPHI  TIEPECTPAXOBaHUS  OTOBOPKaAaMU 00  MCKITIOUEHUU
NpUMEHEHHST KOHKpeTHhIX HOpM TaBbl 48 'K P®. Eciu 310 He caenath, TO
BO3HHUKAIOT OYE€Hb CEPHE3HBIE PUCKU YPE3BBIYAWMHO HENPUATHBIX MOCJIEACTBUM IS
HUX. Tak, eciim AOrOBOpPHI CTPAXOBaHWS B OCHOBHOM BCTYIIAKOT B JCHUCTBUE C
MOMEHTa yIUIaThl CTpaxoBaTejeM cTpaxoBoil mnpemuu (myHKT 1 crateu 957
Kogekca), TO 10roBOpsl TMEpecTpaxoBaHUs, HAMPOTHB, TIJIABHBIM OOpa3oM,
HAYMHAKOT JEHCTBOBATh C MOMEHTA 3aKJIFOYEHUS U HE3aBUCHMO OT TOT0, yIIlaueHa
npeMusi TepecTpaxoBIIUKy uiau HeT. Korga 3To oOCTOSTENHCTBO B JIOTOBOpE
OTPaXEHO HEJAOCTATOYHO PA3BEPHYTO M YETKO, CTOPOHBI CHEIKH PHUCKYIOT
CEPBhE3HBIMU HAJIOTOBBIMH MOCJIEACTBUSAMMU: MIEPECTPAXOBIIUK — B CBSI3U C TEM, UYTO
chopMHpOBaT  CTPaxOBBIE pE3epBbl M  BBIBEI WX H3-TOJ  TEKYIIETO
HAJIOroO0JNOXKEeHUsT 1O  (opMambHO HE JICUCTBYIOIIEMY €IIE  JIOrOBOPY;
NEepECTPaxoBaTelb MOXKET HE MOJYYUTh CTPAXOBYHO BBIIUIATY, €CIU CTPaxOBOE
COOBITHE TPOU3OUIET JO TOTO MOMEHTa, KOTJa OH YIUIATHT MEePECTPaxOBOYHYIO
OPEMUIO NPUHUMAOIIEH pUCK CcTOpoHe. Kpome Toro, cya MOXKET NpU3HaTh
JIOTOBOP TIEPECTPAXOBAaHM HE3AKIIOYEHHBIM, YTO HE pPa3 HMMEIO0 MECTO Ha
MPaKTHUKE.

B noroBopax mepecTpaxoBaHusi B BUJie OOIIEro MpaBujia YCTaHABIUBAIOTCS
paBHbIE MpaBa CTOPOH HA OTKAa3 OT JOrOBOpa MPH HAIMYUHU OINPEHCICHHBIX
OCHOBaHUM. [[15 mepecTpaXxOBIIMKOB B MPUHIMUIIE HETIPUEMIIEMA HOpMA MYHKTa 2
cratbn 958 T'K P®, mpemocraBistonias CTpaxoBaTeNll0, MPUMEHUTEIBHO K
NepecTpaxoBaHUIO, — TMEPecTpaxoBaTeNlo, aOCOJIIOTHOE MPaBO OTKAa3aThCS OT
JIOTOBOpA CTpPaxoBaHUs B Jt0OOOE BpeMs, MOCKOJIbKY OHa BBOIUT BBICOKYIO

HCONPCACICHHOCTL B OTHOIICHUSA CTOPOH CJICJIKH. I[J'I?I IEpeCTPaxOBOIYHBIX
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OTHOIIECHUH, TJe 00€ CTOPOHBI SBISIFOTCA MPO(PECCHOHATBLHBIMU YyYaCTHUKAMHU
CTPaxOBOTO pBIHKA, TAaKOW MEphl 3alUTHl WHTEPECOB TIEPECTpaxoBaTelis He
TpeOyercs. B mepecTpaxoBOYHBIX KOHTPAaKTaX MJaeTcs JOCTATOYHO ITUPOKHUN
MEePEUYCHh OCHOBAHMM JIJISI JOCPOYHOTO MPEKPAIIECHUs TOTOBOpa O WHHUIIMATHBE
3aMHTEPECOBAHHOMN B 3TOM CTOPOHBI.

PerynupoBanue  mepecTpaxOBOYHBIX  KOHTPAKTOB  HOpPMamH  IpaBa,
OTHOCSIIIUMUCS K JOTOBOPAM CTPAaXOBaHUs, CO3ACT OMPEICICHHBIC TPOOIEMBI Ha
CTaJIuW YPeTyJUpOBaHUs CTPAXOBBIX clydaeB. B paMkax cTpaxoBBIX OTHOIICHHI
Mpy  TIPEABSBICHUM CTPAXOBIIUKY TPEOOBaHUS O CTPaXOBOW  BBIILIATE
CTpaxoBaTelb (BBITOJOMPHOOpETATENb) 00s3aH JO0Ka3aTh (aKT HACTYIUICHHS
CTPaxoOBOTO Cy4asi, B IMYIIIECCTBEHHOM CTPAaXOBaHUH — TAK)KE M pa3Mep YOBITKOB,
U TOJIBKO TIPH 3TOM YCJIIOBHHM CTPaXOBIIMK OOsI3aH OCYIIECTBUTH CTPAXOBYIO
BHIIUIATYy. B TiepecTpaxoBaHWM BBHITUIATHI CTPAXOBOTO BO3MEIICHHS 3a4acTYIO
OCYIIECTBIISIETCS MEPECTPAXOBITUKOM Ha OCHOBAaHHHM OJHOTO JUIIb TPEOOBAHWSI
nepecTpaxoBatensi. XOTS B JOTOBOPHI  TIEPECTPAXOBAHUS  TPAJAUIIMOHHO
BKJTIOYAIOTCS. OTOBOPKM O TIpaBe TPOBEPKHM TIPUHSBIIEH PHUCK CTOPOHOMN
JIOKYMEHTOB ¥ CBEJICHUI TIEPECTPAXOBATEIIs, OTHOCIIINXCS K MEPEeCTPaXOBAHHOMY
PUCKY WM TOPT(QETI0 PHCKOB, dTUM IMPABOM IEPECTPAXOBIIUKH MOIB3YIOTCS
KpaifHe peIKo M3-3a OMACEHHUs, YTO TaKas MPOBEpKa, KaK MPOsBICHUE HETOBEPHS K
KOHTPareHTy, MpUBEJET K MPEKPAIICHUI0 JalbHeWero OusHeca ¢ HUM. Takum
o0pa3oM, B CTpaxOBaHUHM W IMEPECTPAXOBAHUU CTOPOHBI 3a4acTyIO JEHCTBYIOT B
MPUHITUITHAIBHO PA3HBIX TMapaurMax yperyJIupOBaHUS CTPAXOBBIX CITydacB.

ABTOMAaTHYECKOE MIPUMEHEHHUE K JIOTOBOpPaM TEPECTPAXOBaHUSI HOPM TJIaBbI
48 T'K P® mnpuBoAWT K MHOTOYHCICHHBIM CIydasM HapyIIeHHs TpaB |
OXpaHsIEeMbIX 3aKOHOM HWHTEPECOB IEpecTpaxoBaTeied, IMOCKOIbKY BOMIPEKH
oObyasiM  JICIOBOTO ~ 00OpOTa  TPAAUIIMOHHBIE  JUII  MEXIYyHapOJHOTO
MIEPEeCTPaxXOBOYHOTO PBHIHKA MO CBOEMY COJIEPIKAHUIO JOTOBOPHI TIEPECTPAXOBAHHSI
CylaMH TIPHU3HAIOTCS HE3AKITIOYCHHBIMH WM JaKe HEACHCTBUTEIHHBIMH, Ha

OCHOBAHHMHK  TOJIKOBAHHUA CydaMWd HOPM 3dKOHAa H YCJ'IOBI/Iﬁ A0TroBOpPOB
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NepecTpaxoBaHUsl CEPhE3HO OTPAHUUYMBAIOTCS 00s3aTENbCTBA MEPECTPAXOBIINKA,
UCXOJI U3 KOTOPBIX IEPECTPAXOBATEID 3aKII0YaN 3Ty CHEIKY.

[Tpu cyry6o popmanbHOM ToJIKOBaHWU HOPM T1aBbl 48 'K P® Ha moroBopsl
MepecTpaxoBaHusl pacrpocTpaHsiercss neicTBue nyHkra | crarbu 965 'K PO®
(cyOporanusi). IlockonbKy mnepecTpaxoBaTeidb B JIOTOBOpPE NEpPEeCTpaxoBaHUs
corytacHOo MyHKTY 2 ctatb 967 'K P® 3T0 cTpaxoBarenb, a MepecTpaxoBIIUK —
CTPaxoBIIMK, TO TMOJy4YaeTcsi, YTO TOCJIE BBILIAThl MEPECTPAXOBIIHMKOM
KOHTPAreHTy CTPaxOBOI'O BO3MEUIEHUS OT MEPECTPaxOBaTelsl K NEPECTPAXOBIIUKY
B pa3Mepe OCYLIECTBICHHOM TE€M BBIIUIATHI CTPAXOBOTO BO3MEIIEHUS JOJKHO
MeperTH TpaBo TPeOOBaHUS K JIUITY, OTBETCTBEHHOMY 3a NMPUYMHECHHE YOBITKOB
CTpaxoBaTeN0 (BBITOJIONPUOOPETATENIO), IO OCHOBHOMY JIOTOBOPY CTPaXOBaHMUSI.
B alcomtoTHOM OOJBIIMHCTBE CIIy4aeB IEPECTPAXOBIIMKY TaKO€ MPaBo
TpeOOBaHUs HE HY>KHO, IOTOMY YTO y HETO MPOCTO HET HEOOXOAUMOIr0 MEXaHU3Ma
JUISL €70 peanu3alii, OCOOEHHO €CIU peyb UAET O B3BICKAHUHM YOBITKOB B JIPyTOM
peruoHe, B JpPyrol CTpaHe, Ha JPYyroM KOHTHUHEHTE (MEepEeCTpaxOBaHUE B
MOJIaBIIAIONIEM OOJIIIMHCTBE CIIy4aeB MMEET TpPaHCTPAHUYHBIA XapakTep).
[TosTOMy CTOpPOHBI JOTOBOPOB TNIE€PECTpPaXOBaHUs YacTO MPETyCMaTpUBAIOT
UCKJIIOUEHHE cyOporaiuu, 3aMeHss e€ MpaBoM MEpecTPaxoBIIUKA HA MOJyYCHHE
COOTBETCTBYIOIIECH JOJIM JEHEKHBIX CPENICTB, B3BICKAHHBIX MEPECTPAXOBATEIEM B
pe3yibTaTe peanu3aludyd 1OpaBa TpeOOBaHUS, MEpEelEeAlero K HeMy OT
cTpaxoBaTens (BBIFOJONPHOOpETaTeNisi) 0 OCHOBHOMY JIOTOBOPY CTpaxOBaHHUS B
MOpSIIKE CyOporaruu.

B cBere ckazaHHOTO HEOOXOIUMO BBIBECTH JOTOBOP NEPECTPAXOBAHUS H3-
NoJ peXuMa JOroBOpa CTPAXOBAHUS MPEANPUHUMATEIBLCKOTO PHUCKA, a TaKKe
MPEAYyCMOTPETh TUCIIO3UTUBHOE TPUMEHEHHE K JJOTOBOPY MEPECTPAXOBAHUSI HOPM
rnaBel 48 'K P®, yka3aB, 4TO 3TH HOPMBI NPUMEHSIOTCSA, €CIU 3TO MPSAMO
IpeIyCMOTPEHO B JOroBope. JlaHHBIN MOIX0/] MO3BOJUT cOaaHCHPOBATh MpaBa U
00s13aTeNbCTBA CTOPOH JIOTOBOpa NEPECTpPaxOBaHUs, YCTPAHUTh HOPUIUYECKYIO

HCOIIPCACIICHHOCTD, CTa6I/IJII/IBI/IpOBaTI) IMePeCTPaxOBOYHBIC OTHOILICHUH.
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M3nmumHuM — SBASETCS TNpPUPABHUBAHUE HA YPOBHE 3aKOHA JIOrOBOpa
IIEPECTPAXOBaHUsI K  JIOTOBOPY CTpaxOBaHMs, a IE€pecTpaxoBaTenst K
CTpaxoBaTeNIo.

B cdepe mnepectpaxoBaHus pgeiicTByeT o0O0bIYail 1enoBoro obopora —
OPUHIMI MPE3YMIIIUA 00SI3aHHOCTH TEPECTPaxoOBIIUKA HCIOJHUTH TPEOOBaHUE
NEpECTPaxoBaTENs O BBIIUIATE CTPAXOBOrO BO3MEIICHUS, TTOKA IEPECTPAXOBIIUK HE
JOKaKET HEOOOCHOBAaHHOCTH 3TOro TpeboBaHus. Tak, MO JgOroBopam
00JIUTraTOpHOTO MIPONOPLUHUOHAIIBHOTO nepecTpaxoBaHus BBITIJIATa
MEPECTPaxOBIIMKOM CTPaxOBOTO BO3MEIICHUS MPOU3BOAUTCS B aOCOIIOTHOM
OOJBIIMHCTBE CIyuyaeB Ha OCHOBAaHMU cueTa U Oopaepo YOBITKOB (TepedHs
HACTYNHBIIMX [0 OCHOBHBIM JIOTOBOPAaM CTPaxOBaHHUsl CTPAXOBbIX ClIydaeB) JIMOO
OJIHOT'O TOJIBKO CYETA, BBICTABJICHHBIX MEPECTPAXOBATEIIEM.

B cnydae ocymiecTBIIEHHMsS MEpPECTPAXOBUIMKOM IUIaTEka Ha OCHOBaHUU
TOJIbKO CYETa WUJIM cueTa M 0opJiepo yOBITKOB BO3HHUKAET BOMPOC O TOM, KAKOBO
MIPaBOBOE OCHOBAaHWE Il TAKOM BBILIATHL, BEAb CYET, BBICTABJICHHBIN
nepecTpaxoBaTelieM, M JaXKe€ COCTaBJIECHHOE MM OOpAepo YOBITKOB HE MOTYT
paccMaTpuBaThCs Kak OOBEKTHBHBIC JIOKa3aTeldbCTBa (DaKTa HACTYIUICHHUS
CTPaxoBOr0 clly4yas M pa3Mepa pacxoJiOB, MOHECEHHBIX NEPECTPAXOBATEIEM B
CBSI3W C OCYIIECTBIEHUEM CTPAaXOBOM BBIIUIATBI [0 OCHOBHOMY JIOTOBOPY
cTpaxoBaHus. B cdepe mepecTpaxoBaHUS 3TO MOXKET MPHUBECTH K MPEIbIBICHUIO
TpeOoBaHusi 0€3 HaJdM4Msl COOTBETCTBYIOIIMX OCHOBaHWM, 4To Oyner
IIPOTUBOPEYUTH IKOHOMUYECKOW M IPABOBOM IPUPOAE CTPAXOBBIX OTHOLICHUHU.
[ToaTOMy OZHOrO AOTOBOPHOIO MOJOKEHMS JJIA BBIIUIATHI HA OCHOBAaHWU CUETa
u/unn  Oopjaepo  YOBITKOB  SIBHO  HeIocTaToyHo.  Tpebyercs  Oosee
(¢yHIaMEHTaIbHOE OCHOBAaHUE, a HMMEHHO 3aKOH, IMOTOMY 4YTO OObIdas s
POCCUHCKOM MPAaKTUKH TPa)KJaHCKOTro o00OpoTa, MO KpalHEeW Mepe, B JaHHOU
cdepe, SIBHO HEJIOCTATOYHO.

CymiecTByeT  OYEBHMIHOE  CXOJACTBO  MEXKAY MPAKTUKOW  BBIIJIATHI
NEPECTPAXOBIIMKOM CTPAXOBOTO BO3MEIIEHHS] HA OCHOBAaHUM cHeTa WiIh O00paepo

Y6BITKOB, COCTaBJICHHBIX IICPCCTPAXOBATCIICM, U IICPBBIM Tpe6OBaHI/IeM 1o
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He3aBucUMOM rapantuu. lIpaBma, B mnociegHeMm ciay4ae mnOpaBO MEPBOTO
TpeOOBaHUS B OMNPEICICHHOW CTETICHM KOMIICHCHPYETCS TMPaBOM OOpPAaTHOTO
TpeOOBaHMs rapaHTa K npUHIMNany. B nepecrpaxoBanuu Takoro TpeOOBaHUS HET
1 OBITh HE MOXKET, TIOTOMY YTO 3TO MPOTUBOPEUUIIO OBl CAMOMY TPETHA3HAYCHHUIO
nepecTpaxoBaHUsI. Opnnako MPUHLAII IPE3YMITLIUU 00513aHHOCTH
NEPECTPAXOBIIMKA [0 OCYIIECTBICHUIO BBIILUIATHI CTPAXOBOIO BO3MENICHUS €
(akTo MEHCTBYET BO BCEM MUPE YK€ HE OJTHO CTOJICTUE M TEM CaMbIM MOATBEP NI
cBOI0 3(h(PEKTUBHOCTH U 1Ie1eco00pa3HocTh. KpoMe Toro, BO3MOXKHbIE HEraTUBHBIE
MOCJIC/ICTBAS NPUMEHEHUS JAHHOIO MEXaHHW3Ma ISl NEPECTPAXOBIIMKA MOTYT
OBITh KOMIICHCUPOBAHBI BBEJICHUEM €0 JUCTIO3UTUBHON HOPMOH.

B cdepe obnuraropHoro mnepecTpaxoBaHUsS NEPECTPAXOBIIMK OLIEHUBACT
JIOTOBOp HE MO KOHKPETHBIM (pakTaM BBIIJIAT CTPAXOBOTO BO3MEIICHHWS, a Ha
ypoBHE 00miero (puHaHCOBOro pe3yJsibTaTa MPOXOXKACHUS chenku. Eciam Takoi
JIOTOBOp OKakeTcs OoJsiee 3aTpaTHBIM JUIsl  MEpecTpaxoBIMKa, YeM OH
MPOTHO3WPOBAT HW3HA4YaJIbHO, TO OH JMOO BOOOImE HE OyIeT BHIJIAYHBATH
KOHTPAreHTy TaHTbeMy (YacTb MOJIOKHUTEIbHOW PA3ZHUIBI MEXKIY MOJTYyYECHHOU
MEPECTPAXOBUIMKOM MEPECTPAXOBOYHOM NPEMHEN M PACXOJAaMH BO BBIILIATE
CTPaxOBOTO BO3MEIICHUS 3a OMNpENEJICHHBIN MEepHoJl BPEeMEHH), JIMOO BEIWYMHA
TaHThEMBI CYIIECTBEHHO YMEHBIINUTCS. B IanmpHeIem ke 3TOT NePECTPaxOBILIMK
WM  Jpyrod, K KOMY 3a T[EpeCcTPaxOBOYHOW  3alIUTO  OOpaTUTCS
nepecTpaxoBaTellb, HEMPEMEHHO YYTET JaHHOE OOCTOATENhCTBO U COpPa3MEpHO
YBEJIMYUT pa3MepP MEPECTPAXOBOYHOM MPEMUM MPH 3AKIOUYECHUU HOBOTO JIOrOBOPa
OOJIMTraTOPHOTO MEPECTPAXOBAHUS TOTO K€ CTPAXOBOTr0 MOPTQEs.

B srToit cBs3u 1enecoodpazHo chopMyaupoBaTh HOBBIM MYHKT CTaTbu 967
'K PO, rne Oymer ckazaHo, 4TO JOTOBOPOM OOJIMTaTOPHOTO TMEPECTPaxOBAHUS
MOXET OBbITh MPEIyCMOTpPEHA OO0S3aHHOCTh TEPECTPAXOBIIMKA BBIIJIATUTh
NEpPEeCTPaXOBOYHOE BO3MEIIIEHHE IO TpeOoBaHUIO TiepecTpaxoBaTend. Takoe
pemieHne OOYCJOBIEHO CHEIU(PUKON OOJUTaTOPHOTO TMEPECTPAXOBaHUA —
KOHCTPYKIIUSI TMOJOOHBIX JIOTOBOPOB IO3BOJISIET MEPECTPaxOBIIUKY 3a CYET

YOPOIICHUS JOKYMEHTOOOOpPOTa SKOHOMUTH CTOJb CYHIECTBEHHBIE CYMMBI, YTO
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OHU MOTYT KOMIICHCHPOBAaTh M HEKOTOpPbIE HEOOOCHOBAHHBIC BHIIUIATHI. J[pyrumu
CIIOBaMH, PHUCKHM IIEPECTPAXOBLIMKA YUYUTBHIBAIOTCS MM IIPM pacyeTe pasmepa

NePECTPaxOBOYHON PEMHUH.

57. Ob6s13aTesIbHOE TOCYIAPCTBEHHOE CTPAXOBAHHE

[Ipn ocyuiecTBIEHUU 3a TOCYNAapCTBEHHBIM CYET CTpaxOBaHUS >KU3HH,
3I0POBbS, HUMYIIECTBA OTACJIBHBIX KAaTETOPU TpaxkaaH 3allUIIaloTCs Kak
MHTEPECHl ATUX TPaXk/aH, TaK U, B IIIMPOKOM CMBICIIE€, UHTEPECHI rocynapcTna. [1pu
nepegaye TaKoro CTPAaxXOBaHUSI KOMMEPUYECKUM CTPAXOBBIM  OpraHU3aUsSM
roCyJapCcTBO JOJKHO TOHUMATh A(()EKTUBHOCTH JAHHBIX MEpP, COXPAHATH
COLIMAJIBHYI0  CTaOWJIBHOCTH B  OOIECTBE M  MaTepuUajbHOE TMOJIOKEHHE
3aCTPAaxOBaHHBIX W BBITOAONPHOOpETATENCH, COOTHOCUTh 3aTpadyuBaeMbIii 00BEM
OIO/DKETHBIX CPEJICTB C JOCTUTHYTHIMU PE3YJIbTATAMH.

OpaHako Ha MpPaKTHKE TOCYAapCTBO BCE Yallle CTAJKUBAETCs C ucOataHcoOM
WHTEPECOB B 3TOU cdepe, OTCYTCTBUEM HYETKOTO PETYJIUPOBAHHS B OTHOIICHUU
CTpPaxOBaHUs  OTHEIBHBIX  KATErOpUM  JOJKHOCTHBIX  JIMI, OTCYTCTBHEM
COTJIACOBAaHHOCTH HOPM 00 00s3aTeNbHOM TOCYJapCTBEHHOM CTPaXxOBaHUU H
00s3aTEIbHOM ~ COIIMAJIBHOM  CTPaxOBaHWUM, HEAOOPOCOBECTHOCTHIO  PabOTHI
CTPAaxXxOBBbIX OpraHM3alui, YyBEJIMYEHHEM 4YHCIa OOpallleHuid HEIOBOJbHBIX
3aCTpaxOBaHHBIX W BBITOJOMpHUOOpETaTeNiell ¢ WCKaMu K KasHe Poccuiickoi
@denepandy, TMOMNBITKAMU OECCUCTEMHOIO PACIPOCTPAHEHHSI  00s13aTEIBHOTO
roCyJapCTBEHHOTO CTPAaXOBaHWS Ha JIFOOBIE KATETOPHH JOHKHOCTHBIX M WHBIX
T,

[lenecooOpa3Ho  BBIACHUTH  CJHEAYIOIIME  TPOOJEMBI  TPABOBOTO
peryIupoBaHusi 00s13aTEILHOTO TOCYJaAPCTBEHHOTO CTPAXOBAHUA.

I. Cormacno nynkty 3 crateu 927 T'K P® 3akoHoM MOryT OBITh
PEeIyCMOTPEHBI Clly4au O0S3aTebHOTO CTPAXOBaHUS IKU3HMU, 3JI0POBbS H
MMYIIECTBA ITPAXKIAH 32 CUET CPEACTB, NPEIOCTABICHHBIX U3 COOTBETCTBYIOLIETO

Oro/KeTa (00s13aTeNIbHOE TOCYIapCTBEHHOE CTPaXxOBaHUe).
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denepanbHble  3aKOHBI, COJAEpIKAIIME TMOJIOKEHUA 00 00s3aTeTbHOM
rOCy/IapCTBEHHOM CTPAaxOBaHUH, B OOJIBIIMHCTBE CIy4aeB BBOJAT 00sS3aTEIbHOE
rOCyJIapCTBEHHOE JIMYHOE CTPAXOBAHUE OTAEJBHBIX KAaTETOPHM CIy)KAIIUX WA
COTPYJAHHMKOB TOCYapPCTBEHHBIX OPraHOB M OpPraHu3alui.

Crnemyer OTMETHTh, 4YTO JOTOBOpP JIMYHOTO CTPaxOBaHUsl SIBIISETCS
nyosuuHbpIM JIoroBopoM (ctathsi 426 'K P®), coOTBETCTBEHHO OTKa3aThCs OT
3aKJIF0YEHUS TAKOTO JOrOBOPA CTPAXOBAHMS CTPAXOBasi OpraHU3alMs HE MOXKET.

B T0 e Bpems cornacHo nyHKTy 2 ctateu 927 I'K P®, naxe ecnu
CTpaxOBaHUE SIBISETCS 00S3aTeNbHBIM, 3aKIIOYCHHE JOTOBOPOB CTPaxOBaHUS HE
ABIISIETCS 00S3aTEIBHBIM JUISI CTPaXOBIIMKOB.

B nocnennue roJibl y4aCTHINCh CIy4an OTKa3a CTPaXOBIIMKOB OT y4acTus B
OCYIIECTBICHUH 00513aTEIHHOTO JUUYHOTO CTPAXOBAHUS OTAEIBHBIX KATETOPUA JIHI]
Ha YCJIOBHUSIX, BBICTABIIIEMBIX CTPAXOBATEISIMU IMPHU TPOBEICHUM KOHKYPCHBIX
npouenyp. Hanpumep, B coorBeTcTBUU ¢ DeaepanbHbiM 3akoHOM OT 28.03.1998
Ne 52-®3 «O06 00s3aTeNbHOM TOCYAAPCTBEHHOM CTPAaXOBAHHUM KU3HU U 3I0POBbS
BOCHHOCITYKAIllUX, TPa)JaH, MPU3BAaHHBIX HA BOEHHBbIE COOPBI, JIMI] PAIOBOTO U
HAYAJIbCTBYIOLIETO COCTaBa OPraHoB BHYTpeHHUX Jneil Poccuiickoint denepanuu,
['ocypapcTBeHHOW MPOTUBOMOXKAPHOU CIIYKOBbI, COTPYJAHHKOB YUPEKICHUN U
OpPraHoB  YTOJIOBHO-MCIOJIHUTEIbHOM CUCTEMBI, COTPYJIHHUKOB BOMCK
HalMoHalibHOU rBapauu Poccuiickoit @enepaunn» (nanee — denepanbHblil 3aKOH
Ne 52-03) xu3Hb W 370pOBbE BOEHHOCIYXAIIMX, TPaXKJaH, MPU3BAHHBIX Ha
BOCHHBIC COOpBI, JIMI[ PSIOBOTO M HAYAJIbCTBYIOUIETO COCTaBa OPraHOB
BHYTpeHHUX Aen Poccuiickon ®enepanunu, ['ocynapCcTBEHHONM NPOTUBOIOKAPHOU
CIIyXObl, COTPYJHUKOB YUYPEKIEHUW M OPraHOB YTrOJOBHO-UCIOJHUTEIHHOM
CUCTEMBI, COTPYJHUKOB BOMCK HallMOHAJIBbHOW IrBapauu Poccumickon denepanum,
rpakJaH, YBOJICHHBIX C BOGHHOM CITY>KOBbI, CO CIIy’Obl B OpraHax BHYTPEHHHUX /€I
Poccuiickoit @eneparnuu, B ['ocymapcTBEHHONH NPOTHUBOMOXKAPHOM CIykKOeE, CO
CIIyObl B OpraHax IO KOHTPOJIO 3a OOOpPOTOM HAPKOTUYECKHX CPEICTB M
NICUXOTPOIHBIX BEIIECTB, CIY>KObl B YUPEXKICHHUSIX U OpraHax YroJIOBHO-
WCIOJIHUTEIbHOW CHUCTEMBI, B BOWCKAaX HAIMOHAIBHOM TrBapauu Poccuiickon
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denepalviv, OTYMCICHHBIX C BOCHHBIX COOPOB MM OKOHYMBIIUX BOCHHBIE COOPHI,
B TEUECHHE OJIHOTO TO/ia MOCJIe OKOHYAHUSI BOCHHON CITyKOBbI, CITy>KOBI, OTUYUCIICHUS
C BOCHHBIX COOpPOB WJIM OKOHYAHHS BOCHHBIX COOPOB (Jajee - 3acCTpaxOBaHHBIC
JUIa) TOJUICKUT O00s3aTEIbBHOMY TOCYJIapCTBEHHOMY CTPaxXxOBaHHIO 3a CYET
cpeactB  ¢eaepanpHoro Owmkera (manee — OI'JIC  BoeHHOCTYXAIIMX)
denepanbHBIMU  OpraHaMHM  UCIIOJIHUTENIbHOM BiacTh U (enepaibHbIMU
rOCyJapCTBEHHBIMH OpraHaMH, B KOTOPBIX 3aKOHOAATEIBCTBOM PoccHICKOMN
®denepanuu MpeayCMOTPEHBI BOEHHAs CIIy>K0a, cityk0a (fanee — CTpaxoBaTeHn).

CTpaxOBIIMKM Uil  OCYIIECTBJIEHHS JAaHHOTO BHJA  CTPAXOBaHHUSA
BBIOMPAIOTCS B TOPSAKE, MPEIyCMOTPEHHOM 3aKOHOAATENHCTBOM Poccuiickoi
®denepaniid 0 KOHTPAKTHOM cucTeMe B cepe 3aKynoK TOBApOB, paboT, yCIyT IS
o0ecrnedeHrss TOCYIapCTBEHHBIX U MYHULMMNANBHBIX HYXJ (DenepanbHbIN 3aKOH
ot 05.04.2013 Ne 44-®3 «O KOHTpaKTHOH cucteMe B cdepe 3aKyloK TOBAPOB,
pabot, yciyr miig obecredeHus TOoCyJapCTBEHHBIX W MYHUUMIMAIBHBIX HYXI,
nanee denepanbHblii 3ak0H No 44-D3). DTOT 3aKOH MpPeayCMATPHUBAET PN
CIIEHHAIIBHBIX TMPOLEAYp, KOTOpbIE, OJHAKO, HE TAPAHTHPYIOT 3aKIOUYCHUE
JIOTOBOpa cTpaxoBaHus. B TeueHue mnocienHux 4 JIeT BOCHHOCTYXAlllME U
CIIy’Kalllue HEOJHOKPATHO OCTaBaJMCh HE 3acTpaxoBaHHbIMU 1o DenepasbHOMY
3akoHy Ne 52-®3, a Bo3MelIeHHE BpeAa, NPUYMHEHHOIO WX 3J0pPOBBIO,
OCYyIIECTBISIOCH Ka3HOWM Poccuiickoit @enepanuu U3 cpeincts (enepanbHOTo
OroKeTa.

K npo6nemam, cBs3anubiM ¢ ocymectBierrnem OI'JIC BoeHHOCTyXaImux,
MOKHO  OTHECTH  JJIMTENBHOCTH  MPOLEAYphl  BbIOOpAa  CTPaxOBIIHUKA,
npeaycmorpenHon denepanbHbiM 3ak0HOM Ne 44-D3, 4T0 3a4acTyr0 HE MO3BOJISIET
o0ecneunBaTh HEMPEPHIBHOCTh CTPAxXOBOM 3alllUThl 3aCTPAXOBAHHBIX W3 TOJa B
roJl; BO3MOXHOCTh TMpPHU3HAHMS KOHKYPCOB (TOProB) HEJEHCTBUTEIbHBIMU;
BO3MOXKHOCTh OTKa3za CTpaxoBareisi OT noroopa. ClienoBarenbHO, TapaHTUU
BBITIAT B TIOJI3Y BBITOJOMpUOOpETaTeNel o JOroBOpaM CTpaxOBaHUs SBISIOTCS

HCIIOJIHBIMHU, a4 Y 6I-OI[}KCTHOI\/JI CUCTCMBbI BO3HUKAIOT PUCKH, CBA3AHHBIC C BBIILIATOM
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Bo3MenIeHus u HeycToku (¢ yuetoMm [locranosinenusi Koncrturyuuonnoro Cyna
Poccuiickoit @enepanuu ot 18 urons 2018 r. No 24-11).

B coorBerctBuM co ctatbeid 940 I'pakmaHCKOTO KOJEKCa JIOrOBOP
CTpaxOBaHUs JOJKEH OBITh 3aKiIi04eH B MUchMeHHOU dopme. [locnencTBuem
HECOOJIO/ICHN MHUCbMEHHOW (QOpPMBI SBJISIETCS HEJACHCTBUTEIBLHOCTH JOrOBOpa
cTtpaxoBaHusa. OpHako I JIOTOBOpa 00S3aTEebHOTO  TOCYJAapCTBEHHOTO
cTpaxoBaHus ciaenaHo uckiodeHue (cratbss 969 I'K P®D). 3akoHOmATENHCTBO O
rOCYJJapCTBEHHBIX  3aKYNKax  MPEANoJiaraeT  BO3MOXHOCTh  3aKIIFOUECHUS
TOCKOHTpakTa B Ji000i ¢opme, mpemycmorpennoit 'K Pd. Bo3moxxHOCTH
OTCTymnaTh OT TpeOOBaHMUIA K (hOpME JOTOBOPA CTPAXOBAHUS MIPUBOJUT K TOMY, UTO
npaBa U O0A3aHHOCTH CTOPOH IO JOTOBOpPaM 00S3aTE€NbHOTO TOCYyAapCTBEHHOTO
CTpaxOBaHUA HaJJIEKAIIUM 00pa3oM He (PUKCUPYIOTCS.

Hcxons w3 wusnoxkeHHoro, B ab3ame 2 nyHkra 1 crateu 940 'K PO
MpeJyIaraeTcsi 3aMEeHUTh CChUIKY Ha cTaThio 969 I'K P® na nyHkT 3 cratbu 927 I'K
P®. Takxe TpeOyeTcss BHECEHHUE N3MEHEHHI B 3aKOHO/IATEITLCTBO O KOHTPAKTHOMN
cucteMe B cdepe 3aKylmoK TOBapoB, paboOT, yciayr s oOecredyeHus
rOCYJIapCTBEHHBIX U MYHHUIIMOAIBHBIX HYXJ B IEJISIX COOTHECEHHSI €r0 HOPM CO
CTpPaxoOBbIM 3aKOHOJIaTENbCTBOM PO.

II. Cornacuo mnynkty 1 crarbm 969 I'K P® B memsx obecrnedeHus
COI[MATILHBIX UHTEPECOB rpaXkaH U UHTEPECOB IOCYIapCTBA 3aKOHOM MOXKET OBbITh
YCTaHOBJIEHO 00s53aTE€bHOE TOCYJAapCTBEHHOE CTPAaxXOBAaHUE >KWU3HH, 3/I0POBbSI U
MMYIIECTBA TOCYJIAPCTBEHHBIX CIIYXKalllUX OMNpeeieHHbIX Kareropuil. Mmeercs
HECOOTBETCTBUE MEKIY NOJOXKEHUSAMHU IMyHKTa 1 ctatbu 969 m myHkTa 3 cTaThbu
927 T'K P® B OTHOLIEHUWH JHI, HA KOTOPBIX MOMKET PpPaCHPOCTPAHATHCS
o0s3aTeNbHOE TOCyaapcTBeHHOE cTpaxoBaHue (manee — OI'C): mroObie TpaxmaHe
WM ONPENEIICHHbIE KaTErOPUH rOCyAapCTBEHHBIX CIIyKalllUX. AHAlM3 KaTeropui
rpaXkJ1aH, B OTHOIIEHUU KOTOpbIX BBeAeHO OI'C, He maeT 0AHO3HAYHOTO OTBETA Ha
MOCTABJICHHBIN BOIIPOC.

B orcyrcTtBue kpuTepueB s BeIOOpa BHUJIOB MpoecCHOHATbHOU
NEATENIbHOCTH, TEPEYHs] JUI[ U PUCKOB, KOTOPHIM OHHM TMOJABEPKEHBI TPU €e
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OCYILIECTBJICHUHU, 751 pacnpoctpaHenuss Ha Hux OI'C, 3akoHOAATEIbCTBO B
JTAHHOM HAaIlpaBJICHUW pa3BUBAJIOCH CTUXUIHO. B pe3ynbrare denepaibHbie
3akoHbl, BBojse OI'C, coaepkar pa3Hble MOJIX0/Ibl B OTHOUICHUU:

- TMOMJICKAIMX CTPaxOBaHUIO JHUI[ (TOJBKO JIMIA, 3aHUMAOIIUE
OTpeJIeieHHbIC JIOJDKHOCTH, WM BCE CllyKallue (COTPYJIHUKH) OpraHa WiH
OpraHu3aIlvn);

- 00BEKTa CTPaxOBaHUS (TOJIBKO KU3HB U 3JI0POBHE JTNOO KU3HB, 37J0POBLE U
UMYIIIECTBO);

- YCTAHOBJICHUS TIEPEYHS CTPAXOBBIX CITy4aeB;

- pa3Mepa CTpaxoBBIX CYMM U MOPsIIKA UX pacyeTa (PUKCUPOBAHHBIE CYMMBI
Wi (popmyia, 3aBUCSINAs OT JIEHEKHOTO OKJIaJa (COAEpKaHUsl) 3aCTPAXOBAaHHOTO
JIMIA);

- JIEWCTBUS CTPAXOBOM 3alllMThl (HA TEpUOJ BBITOJHEHHUS CIYXObl U
UCIIOJIHEHUST TPOo(ecCHOHANbHBIX OO0S3aHHOCTEW, B TEUEHHE ToJa IOcie
YBOJIbHEHHUSI, TNOO0 0€3 yKa3zaHus Mepruoa);

- CpOKa JCHCTBUS JJOTOBOPA CTPaXOBaHMUS;

- KpyTa BBITOJIOTPUOOpETATENCH — ToJTydaTesiel CTPaXxOBBIX CYMM B CITydae
rudesny 3acTpaxoBaHHOTO JIUIIA.

[ToMuMO 3TOr0 CTaThbM 3aKOHOB, COJEPIKAIIUE MOJOKEHUS 00 00I3aTEIBHOM
rocyJapCTBEHHOM CTPaxOBaHWU, HE COOTBETCTBYIOT TpeOOBaHUSM IIyHKTa 4
crathu 3 3akoHa 00 opraHuzanuu crpaxoBoro jena B Poccuiickoit denepanuu:
OTCYTCTBYIOT MOJXOJbl K OIPEJEICHUIO pa3Mepa, CTPYKTYpbl WM MOpsAJKa
OTIpEJICIICHHUS] CTPAXOBOTO Tapuida, KOHTPOJS 32 OCYIIECTBICHHEM CTPaXxOBaHUS,
MOCJICJICTBUNA HEUCIOJHEHUS WIM HEHAJJIeKAIIEro MCIOJHEHUsI 0053aTelIbCTB
CyOBbeKTaMH CTpaxoBaHUsI.

[ToHsiTHE «TOCYAAPCTBEHHBIX CIYKaIIUX», ynorpedisiemoe B cratbe 969 'K
P®, ycrapenmo. B coorBercTBUM € 3aKOHOJATENLCTBOM Pd  nomxHOCTH
rOCyJapCTBEHHOM CITYKOBI MOAPA3CISIFOTCS Ha!

- TOJDKHOCTH (hefiepalibHOM TOCYIapCTBEHHOM TPaXIaHCKOM CITykKObI;
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- JIOJDKHOCTH  TOCYJIAapCTBEHHOW TpakTaHCKOW  CIyXObl CcyOBekTa
Poccuiickon ®enepanuu;

- BOMHCKHE JIOJIKHOCTH;

- TOJKHOCTH (peiepaibHOM TOCYJapCTBEHHOM CITy>KOBI MHBIX BUOB.

[Iyakr 2 cratbu 969 TK PO omnpegenser, uro oO0s3aTeabHOE
roCyJIapCTBEHHOE CTPAXOBAHHUE OCYIIECTBISETCS HEMOCPEACTBEHHO HA OCHOBAaHUH
3aKOHOB M HWHBIX MPABOBBIX aKTOB O TAaKOM CTpPaXxOBaHWU JIMOO HAa OCHOBAHUU
JIOTOBOPOB CTPAaxOBaHMsl, 3AKIIOYAEMbIX B COOTBETCTBUM C OTHUMH aKTaMU
CTPAaXOBUIMKAMH U CTPAXOBATEIISIMH.

Taxkum 00pa3om, IOMyCKaeTCs BO3HUKHOBEHHWE mMpaBooTHomeHud mo OI'C
0e3 3aKIIOYeHHs JI0roBopa CTpaxoBaHusA. [Ipy 3TOM mNpaBOOTHOIIEHUS MOTYT
BO3HUKATh HE TOJHKO HA OCHOBAHMU 3aKOHOB, HO U JIFOOBIX MHBIX IIPABOBHIX aKTOB,
YTO HE corjacyercs ¢ nojoxkeHusMu nyHkra 1 craten 935 'K P® u crateu 3
3akoHa 00 opraHu3aliy CTPaxoBOro Jena.

OTCyTCTBYE€T OJHO3HAYHOE IOHHMAHHME BOMNPOCA O TOM, KTO MOMKET
U37aBaTh yKa3aHHble IpaBoBble akThl: [Ipesument PO, IlpaBurensctBo PO,
MUHUCTEPCTBA U BEJIOMCTBA, OpraHbl BIacTH cyObekToB Poccuiickoit denepanun
YU MECTHOTO CaMOYIIpaBJIeHUS. B CBSI3M € 3TUM MpearaeTcss UICXOIUTh U3 TOrO,
yTo peryiupoBanue BonpocoB OI'C HOMKHO OTHOCHUTBCS TOJBKO K BEICHHIO
Poccuiickoii @enepaiul 1 OCYIIECTBIATHCA B (DOpME 3aKOHOB.

VYcrapena HOpMa 0 BO3MO>KHOCTH OCYILIECTBIICHUS orc
«rOCyAapCTBEHHBIMU CTpPaxOBBIMHU Wi WHBIMU roCcyJ1apCTBEHHBIMU
opraHu3anusMu  (cTpaxoBHIMKaMH)». (CTpaxOBbIX OpraHU3ALMMA, CO3JIAHHBIX
roCyJJapCTBOM WJIM C JOJIEM €ro y4acTHs B YCTaBHOM KaluWTaje, MO3BOJISIOLIEH
BIIUSATh Ha TMPUHITHE PEIICHUN aKIWOHEpaMH, B HACTOSAIIMA MOMEHT Ha
CTPaxOBOM pBIHKE HE IpeAcTaBieHO. [1o 3Tol nmpuynHE psAll MOJTOKEHUN 3aKOHOB
00 OI'C, B 4acTHOCTM B OTHOILIECHUU CTPAaxOBaHUs CYJEOHBIX MPUCTABOB, CYJEH,
MIPUCSHKHOTO 3acenaress, MPOKYpOpoOB M psAa APYrUX JIAL MPEICTABISIOTCS HE

pealin3yCMbIMH B CBA3H C TEM, YTO COACPIKAT Tp€6OBaHI/Ie 00 OCYHICCTBJICHUU
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CTpaxoBaHUsT M BBIIJIATE CTPAXOBBIX CYMM OpraHamMu TOCYJapCTBEHHOTO
CTpaxoBaHUSI.

I[Iyuxkr 4 cratbm 969 I'K P® npegycmarpuBaer, 4TO IMpaBuUia,
npenycmoTpennsie rnaBod 48 ['K P®, mnpumenstorcss K 00s3aTeIbHOMY
rocyJapCTBEHHOMY CTpPaxOBaHUIO, €CIM HMHOE HE MPETyCMOTPEHO 3aKOHAMHU U
WHBIMH TPABOBBIMU aKTaMH O TaKOM CTPAaXOBaHUM M HE BBITEKAET U3 CYyIIECTBa
COOTBETCTBYIOIINX OTHOIICHWHA MO CTPAaXxOBaHUIO. TakuM 00pa3oM, TOMyCKaeTcs,
YTO HOPMBI HMHBIX MPABOBBIX aKTOB MOTYT HE COOTBETCTBOBATh NPHUHIMIAM U
6a30BeIM TONIOKEeHUS TiaBbl 48 'K, uTo M mpuBeno kK TeM mpodiieMaM, KOTOphIE

yka3anbl Bbiie. [1o atum npuunHam npesuiaraercst ctatbio 969 I'K PO npusHath

YTpaTUBLICH cChuily, a IPUMCHHUTCIBHO K 06}I3aTeHBHOMy rocyaapCTBECHHOMY

CTPaxOBaHUIO PYKOBOACTBOBATHCS OOIIMMH MOJIOKEHUSMH ¥ TIPABUJIAMHU TJIaBBI 48

00 00s13aTEIIbHOM CTpaxOBaHUU U OOTOBOPC CTPAaXOBAHUA.

58. Mepsbi o pa3sutuio B Poccuu B3aMMHOIo CTpaxoBaHus

B Hacrosiee BpeMs ypoBeHb pa3BUTHS B3aUMHOIO cTpaxoBaHus B Poccuu
SABJISIETCA ~ SIBHO  HEJOCTAaTOYHBIM, HE COOTBETCTBYIOIIIMUM  YPOBHIO
COOTBETCTBYIOIIMX NOoTpeOHOCTeH B Poccuu, a Takke pa3BUTHIO ATOTO MHCTUTYTA
B cTpanax 3amaaHoil EBponsl m CHIA. IloMMMO TpUYUH 3SKOHOMHYECKOTO
XapaKkTepa, UMEIOTCS PABOBBIE TPYAHOCTH, KOTOPhIE OOBSICHSIIOT HEAOCTATOYHBIN
MHTEpPEC K B3aMMHOMY CTpaxoBaHuio. K TakuM TpyAHOCTSM MOXHO OTHECTH
M30BITOYHOE YHMCIIO UMITEPATUBHBIX HOPM, BKIIOYEHHBIX B DeepaabHbIi 3aKOH OT
29.11.2007 Ne 286-®3 «O B3aMMHOM CTpPaxOBaHUW», a TAaKKe NPHUMEHEHHE K
oOmiecTBaM B3auMHOTro crpaxoBaHusi nosnoxeHud ['K PO o morpedburenbckom
KoomepaTtuBe 0e3 ydeTa OCOOCHHOCTEH, CBOWCTBEHHBIX OOIIECTBAM B3aMMHOTO
CTpaxOBaHUSI.

K nonoxenussim ®DenepanpHoro 3akoHa oT 29.11.2007 Ne 286-®3 «O
B3aMMHOM CTPaxOBaHUM», KOTOpPhIE H30BITOYHO OTPAHHYUBAIOT JEATEILHOCTH

O6HIGCTB B3aUMHOTO CTPaXOBaHUA, MOKHO, B YaCTHOCTH, OTHCCTH CJICAYIOIINC!
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- MOJIOKEHHUE O TOM, YTO HEMOCPEJCTBEHHO HAa OCHOBAaHMHU yCTaBa MOKET
OCYILIECTBIISATHCA JIMIIb CTPAXOBAHUE OJJTHOTO BUAA (IMIYHKT 2 cTaThu 3 3aKoHA);

- MOJIOKEHUE O TOM, YTO BBIIJIaTAa CTPAXOBOTO BO3MEIIEHUsI 00YCIOBIIEHA
YIUIATOM CTPaxOBOM MPEMHHM (CTPAXOBBIX B3HOCOB) (IyHKT 3 CTaThM 3 3aKOHA);

- OTpaHWYCHUE MAKCUMAJIBHOTO KOJMYECTBO YJIEHOB 0OIECTBA B3aUMHOTO
cTpaxoBaHus (MyHKT 3 cTaThu 5 3aKOHA);

- OMpe/eNICHHe KBOPyMa M YHMCia TOJIOCOB 00IIero coopaHusi o0ImecTna mo
KOJIMYECTBY YJIEHOB 0€3 yuera HMX BKJIaJa B CTPaxOBOM KamuTal oOO0IIecTBa
(myHkThI 5, 6, 8 crathu 10 3akoHa);

- BO3MOXXHOCTh TPEACTABICHUS HHTEPECOB OTCYTCTBYIOUIMX HJICHOB
o0I1IeCTBa TOJILKO JIPYTUMHU WieHaMH obmiecTBa (myHKT 7 ctathu 10 3akoHa), u ap.

Heo0OxoaumMo OTIEnbHO OCTAaHOBUTHCS Ha TEpeYHE BHJIOB CTpPaxOBaHUS,
KOTOpbIE BIIpaBE OCYIIECTBISATH OOIIECTBa B3aMMHOrO cTpaxoBaHus. CtaTbs 4
3akoHa B JCHCTBYIOUIEH peNaKkIMu Mpeanoiaraer, 4yro oOIllecTBa B3aMMHOTO
CTpaxOBaHHUA BIPaBE OCYIIECTBIATH JUIIb UMYIIECTBEHHOE CTpaxoBaHue. B 1o xe
BpeMsi OMBIT pabOThl OOIIECTB B3aMMHOTO CTPAaXOBaHUSI B 3apyOEKHBIX CTpaHax
MOKA3bIBAET, YTO OJHUM M3 MPUOPUTETHHIX HAMPABICHUN WX PA3BUTHUS SBIACTCS
JU4YHOE cTpaxoBaHue. [lonsg oOImEecTB B3aMMHOTO CTpPaxOBaHMsS HaA PpHIHKE
CTPaxOBaHMs KHU3HM SBIISETCS CTaOMIBLHO BHICOKON’. IlepCcreKTHBBI Pa3BUTHUS B
Poccuu nmrnyHOro crpaxoBaHusi, OCYIIECTBIIIEMOIO HA B3aUMHOW OCHOBE, TPEOYIOT

I[OHOJIHHTGJIBHOﬁ OLICHKH. OIIHaKO, KaK IIpCACTaBIsACTCA, H€H€COO6D33HO YKa3aThb

B nyHkTe 2 cratbu 968 'K P®, 4yro o00mecrBa B3aMMHOIO CTPAXOBAHMI,

O6’I)€I[I/IH5HOHII/IC d)I/IBI/IqCCKI/IX JINII, BIIPABC OCVIIICCTBJIATH JTUYHOC CTPAXOBAHHMEC B

cllydasix, VYKa3aHHBIX 3aKOHOM. Takoe YKa3aHHuC II03BOJIUT Oonee ruOKO

YperyMpoBaTh B 3aKOHE CIy4aW W TMPEEibl, B KOTOPBIX OOIECTBa B3aWMHOTO
CTpaxOBaHUsl BIPABE OCYLIECTBIIATH JIMYHOE CTPAaxXOBAHUE, IIyTEM BHECECHUS

COOTBETCTBYIOIIUX JOMOJHEHUM B cTaThio 10 3akoHa.

9 Cwm., mamp.: Global Mutual Market Share: the Global Insurance Market Share Held by Mutual and Cooperative
Insurers, 2017. [octymHo 1o agmpecy: https://www.icmif.org/publications/global-mutual-market-share/global-
mutual-market-share-10.
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Cpean mnomoxenuit crareit 123.2 — 1233 T'K P®, perynupyrommx
AESITEeIbHOCTh MOTPEOUTENHCKUX KOOMEPAaTUBOB, CIEAYIOLINE IOJIOKEHHUS He
COOTBETCTBYIOT OCOOCHHOCTSAM OOIIIECTB B3aUMHOI'O CTPAXOBAHMUS:

- MOJOXEHHE O TOM, YTO YCTaB MOTPEOUTENHCKOrO KOOMepaTHuBa JOJIKEH
COJIEpKaTh CBEJCHUS O pa3Mepe MaeBbIX B3HOCOB (IMyHKT 2 ctaThu 123.2 'K PD).
Jlyist o01iecTBa B3aMMHOTO CTPaxXOBaHUSI MOXKET OBITH OINpPEENICH JIMIb MOPSI0K
OTIpe/IeNICHUS] CTPAXOBBIX B3HOCOB;

- TMOJIO)KEHHE O HAWMEHOBAHMM OOIIECTBA B3aUMHOTO CTPaxOBaHUS —
«MOTPEOUTENBCKOE OOIIECTBO», YTO HE OTPA)KaeT CTPAXOBYIO MPUPOIY OOIIECTBa
B3aMMHOIO cTpaxoBanus (myHKT 2 cratbu 123.2 TK PD)*;

- TIOJIOKEHUE O HEOOXOJIMMOCTH COBEpUICHUS YJIEHAMU MOTPEOUTENHCKOTO
KOOTepaTHBa JIOTIOJHUTEIBHBIX B3HOCOB B TEUYEHHE TPEX MECALIEB IOCIe
yTBEpXKIAeHUs exerogHoro Oamanca (myHKT 1 ctateu 123.3 T'K P®). O6mecTBy
B3aMMHOTO CTpaxoBaHUA ObUIO OBl II€J€CO00pa3HO MPEJOCTABUTH IPaBO
CaMOCTOSITENIFHO OMpEeNesITh CPOKM W TOPSAJOK TOKPBITHS 00pa30BaBIINXCS
yOBITKOB.

C yd4eToM U3JI0AKEHHOIO Mpejiaraercsi BKIOUYUTh B MyHKT 1 cratbu 123.2
'K PO ykazanue Ha TO, 4TO OCOOCHHOCTH JIE€ATEIBLHOCTH OOILECTB B3aUMHOTO
CTpaxOBaHUs MOTYT OBITh MPeAyCcMOTpeHbI 3aKOHOM «O B3aMMHOM CTPAXOBaHUN.
[Ipenmaraercst Takke pa3paboraTh W BHeCTH M3MeHeHUs B 3akoH «O B3aWMHOM
CTpPaxOBaHUW», KOTOpPbIE TMO3BOJWIM Obl  YCTPaHUTh  HEOOOCHOBAaHHBIC
OTrpaHUYEHUS, YKa3aHHbIE BbIlIe. B Xo1e pa3paboTKu U3MEHEHMI CIEAyeT TaKxkKe
OIICHUTHh BOTMPOC O HEOOXOJMMOCTH ydeTa OCOOCHHOCTEW OOIIEeCTB B3aMMHOTO
CTpPaxOBaHUs B KOHTEKCTE WX MyOJUYHO-NIPABOBOTO PETYyJIUPOBAHMS (BOMPOCHI

JUICH3UPOBaHUs, TPeOOBaHUS K (UHAHCOBOM YCTOWYUBOCTH U T.I1.).

9 Crout orMeruth, UTO myHKT 7 crathu 5 3akoHa «O B3aMMHOM CTPaxOBaHHW» COACPKUT MHBIC TPeOOBaHHS K
HAaMEHOBAHHIO OOIIIECTBA B3aMMHOTO CTPAaXOBaHMS.
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59. IlpexbsiBjieHHe TpeOOBAaHMH K JIMIy, 3aCTPaxOBaBIIeMY CBOIO
oTBeTCTBeHHOCTH (cTaThsl 1072 I'K P®)

Cornacio cratee 1072 T'K PO ropuanmdeckoe U0 WM Tpa)KJaHUH,
3aCTpPaxOBaBIIME CBOIO OTBETCTBEHHOCTh B MOJIb3y NOTEPHEBIIET0, B Ciyyae,
KOIJla CTPaxOBO€ BO3MEIICHHE HEAOCTATOYHO JUIsl TOTO, YTOOBI MOJHOCTBHIO
BO3MECTUTh NPUYMHEHHBIA BpEl, BO3MEIIAIOT pPAa3HUIy MEXIYy CTPaXOBbIM
BO3MEIIICHUEM U (DAKTUYECKUM pa3MepoM yiepoa.

bykBanbHOE MpouYTEeHHWE NPHUBEACHHOTO TMOJOKEHUS II03BOJISIET CHAENaTh
BBIBOJ O cyOcuaumapHOW Tmpupoje OOf3aHHOCTH TNPUIUHUTENS  BpEIa,
3aCTPaxOBABIIErO0 CBOK OTBETCTBEHHOCTh, MO BO3MelleHUI0 Bpema. Cama 3Ta
00s3aHHOCTh BO3HUKAET JIUIIb B OINPEIACICHHOM ciydae («KOorja CTpaxoBOe
BO3MEIIEHHE HEAOCTATOYHO»), a OO0BEeM JTOM OOS3aHHOCTH MOXET OBITh
OTIpEJIENICH JIMIIb TOCIIE BBIMJIATHI BO3MEIEHHUS (BOSMEIICHUIO MOJUICKUT pa3HUIla
MEXIy CTPaxOBOM BBITUIATON U (PaKTUUECKUM pa3MEPOM yIiepoa).

Takoe moammanue crarbui 1072 'K P® mo3Bonser chopmynupoBaTh erie
OJIMH HEMaJIOBAXKHBIN Borpoc. M3 OyKBaJbHOTO TOJKOBAaHWS HA3BAHHOW CTAaThU
CIIeIyeT, YTO NOTEpIEBIIMKA 00s3aH BHaYaje MOTPEOOBATh BHIIUIATHI B CBOIO
M0JIb3Y CTPaXOBOT'O BO3MEIIEHUS, U JUIIb 3aTEM, B CIydae €ro HeJ0CTaTOYHOCTH,
BIIpaBe MPEAbSIBUTH TPEOOBAHUE K MPUYUHUTENIO BpEAa O BOZMEIICHUN PA3HHUIIbI.

OnHako BBIBOA O CyOCHAMApHOW MPHUPOAE TPeOOBaHUA K MPUUUHUTEINIO
MPOTHUBOPEUUT OOIIEMYy MpaBuiy Bo3MemieHus Bpena (myHKT 1 ctateu 1064 T'K
P®), w3 xoroporo crmemyer, dro TpeOOBaHWE O BO3MEIICHUHW BpEIa €ro
MPUYHHUTEIIEM MOXET OBITh TMPEIBSIBICHO B JIOOOM Clly4ae, HE3aBUCHMO OT
HAJIMYUS WIK OTCYTCTBUS CTpaxoBaHus. [Ipyu TakoM MOHMMaHUU y MOTEPIEBIIETO,
3HAIOIETO O HAJUYUU CTPaXxOBaHUsl OTBETCTBEHHOCTH, UMEETCS MPABO MO CBOEMY
YCMOTPEHHUIO OOpaTUThCSI K CTPAXOBUIMKY OTBETCTBEHHOCTH (B MOPSJKE,
PEeIyCMOTPEHHOM JOTOBOPOM CTpaxoOBaHMsI), WU K TMPUYMHUTENIO Bpeaa (B
MOpsIZIKE, MpeycMOTpeHHOM raaBoi 59 'K PO).

Ecnu mocnennee moHMMaHue BEPHO, MOXKET OBITh TIOCTABJIEH M JPYrou
BOIIPOC — O CyAbOE CTPaxoBOTO BO3MEIICHUS IO JOTOBOPY CTPAaxOBaHUS B
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CUTyallud, Korga  Bpea  IOTEPHEBHIEMY  BO3MEIIEH  MNPUYUHUTEIEM
(cTpaxoBaTenem). DTOT BOIPOC BO3HUKAET M3-3a TOrO, YTO B CHIIy ACHCTBYIOLIEH
penakuuu myHkTa 3 ctatbd 931 I'K PD noroBop crpaxoBaHusi OTBETCTBEHHOCTH 3a
MPUYMHEHNE BpEJla BCErJa CUMTAETCS 3aKIIOYEHHBIM B IOJIb3Yy MOTEPIEBIIETO.
Takum 00pa3zom, UMEHHO MOTEPNEBIINH, a HE CTpaxoBaTelb, BIpaBe TpeOOBAThH
WCIIOJTHEHHUS JIOTOBOpa CTpaxoBaHUs B CBOW Tmoib3y (craths 430 'K P®). B
CUTYyallMM, KOIJa Bpeld MOTEpPHEBIIEMY YXKE BO3MEUIEH NPUYUHUTENEM, Y
MOTEPIIEBIIETO OTCYTCTBYIOT OCHOBAHHMSI JUIsl TPEIbSBICHUS TOBTOPHOTO
TpeOoBaHUs K CTpaxoBIMKy. OHAKO, HCX0/d U3 OYKBaJIbHOTO CMbICTA MyHKTa 4
cratbu 430 'K P®, npaBo TpeboBaHUs MEPEXOaUT K KPEIUTOPY (CTpaxoBaTENIO)
JUIIb B Clly4ae OTKa3a TPEThEro JHIla OT ATOro mpaBa. Mexay TeM BOIIPOC O TOM,
cleayeT JIM  CUMTaTh  OOpalleHHe  MOTepHeBIIero  (TpeThbero  JIMIa,
BBITOJIONIpUOOpeTaTessi) ¢ TpeOoBaHUEM O BO3MEIICHUHU Bpeaa K MPUUMHUTENIO, a
HE O BBIIJIATE CTPAXOBOI'O BO3MEIICHUS K CTPAaXOBIIMKY, OTKa30M OT MpaBa Ha
MOJIyYEHUE CTPAXOBOI0 BO3MELIEHUS, HE UMEET OYEBUIHOTO OTBETA.

N3yuyenue cyneOHOW MpPaKTUKUA MOKAa3bIBAET, YTO CYJbl CTAJKUBAIOTCS C
ONpEACNEHHBIMA  TPYAHOCTSIMH  TpPH  KBAIM(UKAIMM  yKa3aHHBIX  BBIIIE
TpeOOBaHMI, XOTSI B 1EJIOM HMEETCs TEHACHIMS K TMPU3HAHMIO TIpaBa
IIOTEPIIEBIIEr0 Ha BLIOOP INPENBABIAEMOrO MM TpeOoBaHus™. B mpakTuke
Koncturynmonnoro Cyna Poccuiickoit @eaepaliny CIOXKUICS MOAXOM, COIIacHO
KOTOPOMY «HACTYIUICHHE CTPAaXOBOTO Cilydyas... camo Mo ce0e He OCBOOOXKIAeT
CTpaxoBaTeisl OT T'PaXXAAaHCKO-IPAaBOBOW OTBETCTBEHHOCTH MEPE] MOTEPHEBIINM
3a NpUYMHEHHE eMy Bpena»’®. B mpyrux akrax, ognako, Koncruryuonnsiii Cyn
YKa3bIBA€T, UTO HAJUYHE CTPAXOBAHUS «HE MPEMSITCTBYET BO3MEILIECHUIO Bpeaa. ..
NPUYUHUTENIEM, €CITU pa3Mep MOHECEHHOTO MOTEPHEBIINM (PAaKTHUECKOro yiepoa

IMPCBLIIIACT PA3MCP BBIIINIAYCHHOT'O EMY... CTPAXOBOT'O BOBMCHI€HH5D>97.

95 Cwm., mamp., Onpenenenne Briciero Apoutpaxnoro Cyna Poccuiickoit @eneparmu ot 16.01.2009 Ne 17206/08,
Omnpenenenne Bepxosroro Cyzna Poccutickoit @eneparym ot 17.05.2018 Ne 305-0C17-20897.
% Tloctanosnenne Koncruryrmonnoro Cyza Poccuiickoit ®enepanmu ot 31.05.2005 Ne 6-11.
97 Tloctanosnennu Koucrurymonsoro Cyna Poccuiickoit ®@enepanmu ot 10.03.2017 Ne 6-I1.
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C ydeTroMm mpropuTeTa OOIIET0 MPUHIIMIIA BO3MEIICHUS BpeIa HEOOXOaMMO
ykazath B cratbe 1072 'K PD, yTo Hanuume CTpaxoBaHUsS OTBETCTBEHHOCTH HE
JUIIAeT TMOTEPIEBIIETr0 IMpaBa NPEIbIBUTh TPeOOBaHHE O BO3MEIICHUH Bpena
HEMOCPEACTBEHHO NpuuuHHUTENt0. [Ipu sToM 3akoHamMu 00 OTAENBHBIX BHUAAX
CTPaxOBaHUs MOXET OBITh MPEyCMOTPEHO MHOE. B 4aCTHOCTH, TyHKTOM 2 CTaThH
11 denepanpHoro 3akoHa oT 25.04.2002 «O6 o00s3aTeIBLHOM CTPaXOBaHUHU
IPaKJAHCKOM  OTBETCTBEHHOCTH  BIJIAJIETBLEB  TPAHCIOPTHBIX  CPEICTB»
IpeIycMOTpeHa 003aHHOCTh CTPaxoBaTessl MPUBJIEYb CTPAXOBIIUKA K YYACTHIO B
nene o Bo3MemieHun Bpeaa. CormacHo myHkTy 35 IlocranoBnenus Ilnenyma
BepxoBHoro Cynma ot 26.12.2017 Ne 58 «O mnpuMeHEHHH CyJaMu
3aKOHOAATEIbCTBA 00 00s3aTeILHOM CTpaxOBaHUU IPaKIaHCKOMN
OTBETCTBEHHOCTH BJIAJEJIbLIEB TPAHCHOPTHBIX CPEACTB» NPHUUYUHUTEIL BpE.a,
3aCTPaxOBABUIMI CBOIO OTBETCTBEHHOCTh, BO3MELIAET PAa3HUILY MEXKIY CTPAXOBBIM
BO3MEIIEHHEM U (DaKTHUYECKUM pa3MepoM yiiepda TOJIbKO B Cilyyae, Korja
CTPaxOBOT'0 BO3MEIIEHUSI HEJOCTATOYHO ISl IOJTHOTO BO3MEILEHUS TPUIMHEHHOTO
Bpeaa. Takum 00pa3oM, 3aKOHOJIATEIHCTBO U Pa3bsICHEHUS BBIIIECTOSIINX CY0B B
cdepe 003aTeNLHOTO CTPaXOBaHUSI OTBETCTBEHHOCTH BJIAJICTIBIIEB TPAHCIOPTHBIX
CpelncTB (PaKTUYECKU YCTAHABIMBAIOT MPUOPUTET MPEAbsIBICHUS TpeOOBaHUS K

CTPaXOBUIUKY ¥ CyOCHIUApHBINA XapaKTep OTBETCTBEHHOCTH IPUUUHUTENS Bpea.

C y4eToM HU3JI0KEHHOIrO clielyeT BKIoUNUTh B cTathio 1072 'K PD HOBBIM

IIYHKT 1, B KOTOPOM VKa3aTb, 4YTO, CCJIM HMHOC HC IIPCAYCMOTPCHO 3aKOHOM,

CTPAXOBAHUEC TIPHYMHUTCICM BpCaa CBOCH OTBETCTBEHHOCTHU HE JIMIIACT

HOTCPIICBIICTO npaBa  IPCABABUTDH TDG6OBaHI/Ie [0) BO3MCIIICHUH Bpc€aa

HEMOCPEACTBeHHO npuunHuTento. IIpu srom Ttekct crarbm 1072 'K PO B

JEHCTBYIOLIEH PEIaKIIMK CIIETYyET IOMECTUTD B IIYHKT 2 HA3BaHHOW CTaThH.

JlonoysiHeHHBIE TakuM 00pa3oM mnojoxkeHus: cratbu 1072 'K P® cnenyer
OPUMEHSTh B COBOKYITHOCTH C M3MEHEHHBIMH ToJiokeHUsiMu ctatb 931 'K PO
(pazmen 16 mHactosiueir KoHuenuum), COrjgacHO KOTOPBIM —CTpaxoBaTelb,
BO3MECTHUBIIIMKA BpeJl OTEPIIEBIIEMY, UMEET MPABO MPEABIBUTH K CTPAXOBIIUKY
TpeOOBaHUE O BBIMJIATE CTPAXOBOTO BO3MEIICHHUS.
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